
Department of Community Planning and Economic Development – Planning Division 
Variance 

BZZ-5427 
 
Date: December 15, 2011 
 
Applicant: Jamie Robinson 
 
Addresses of Property: 2716 38th Street East 
 
Project Name: Smoke House Brew Pub 
 
Contact Person and Phone: Jamie Robinson, (612) 328-1450 
 
Planning Staff and Phone: Shanna Sether (612) 673-2307 
 
Date Application Deemed Complete: November 16, 2011 
 
End of 60-Day Decision Period: January 15, 2012 
 
Ward: 9 Neighborhood Organization:  Standish-Ericsson Neighborhood Association  
 
Existing Zoning: C1 Neighborhood Commercial District and PO Pedestrian Oriented Overlay District 
 
Zoning Plate Number: 27 
 
Legal Description: Not applicable for this application 
 
Proposed Use:  Sit-down Restaurant  
 
Concurrent Review: 
 Variance to reduce the required number of off-street parking spaces  
 Variance to reduce the required front yard setback along 28th Avenue South to allow for an outdoor 

patio 
 
Applicable zoning code provisions: Chapter 525, Article IX Variances, specifically section 525.520(6) 
“to vary the applicable minimum… number of required off-street parking spaces…” and 525.520(1) “to 
vary the yard requirements, including permitted obstructions into required yards not allowed by the 
applicable regulations” 
 
Background: The subject property is approximately 69 feet by 126.3 feet (8,715 square feet) and is 
located on the northwest corner of 38th Street East and 28th Avenue South. The original structure built on 
the property was built as a 41 foot by 42 foot brick building with two commercial tenants in 1925. There 
were two structural additions added later including a 30 foot by 45 foot addition to the building in 1938 
and a 72 foot by 45 foot 2nd floor addition to allow for five dwelling units in 1939. The structure is still 
present on the property.  
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The previous use of the property was Oak Plus Furniture, a general retail sales and service use that was 
present in the building from 1976 until 2011. The applicant is now proposing a change of use from 
general retail sales and service to a new sit-down restaurant.  
 
The gross floor area (GFA) of the first floor of the building is 3,206 square feet. The subject property is 
zoned as Transit Station Area Pedestrian Oriented Overlay District (TSA-PO) which reduces the 
required parking for the commercial uses by 25%. The minimum parking requirement for the dwellings 
is one off-street parking space per dwelling. There are 6 off-street parking spaces on the property, 5 of 
which are devoted to the 5 existing residential dwellings. The minimum parking requirement for a 
general retail sales and service use, based on the GFA and zoning classification is 3 off-street parking 
spaces. The commercial tenant does not have access to off-street parking; therefore there are 
nonconforming rights to the 3 spaces. A sit-down restaurant has a minimum parking requirement of 1 
off-street parking space per 500 square feet of GFA up to 2,000 square feet and 1 space per 300 square 
feet of GFA in excess of 2000 square feet. For a 3,206 square foot restaurant in the TSA-PO, the parking 
requirement is 6 spaces. The applicant is applying the bicycle incentive, which will further reduce the 
required parking by 1 space. Therefore, the minimum required off-street parking for the proposed sit-
down restaurant is 1 space, after providing 1 stall and applying the nonconforming rights and bicycle 
incentive. The applicant is applying for a variance to reduce the required parking from 1 space to 0 to 
allow for the conversion from general retail sales and service to a sit-down restaurant.  
 
The applicant is proposing to add a new 22 foot 9 inch by 45 foot outdoor patio between the front of the 
existing building and 28th Avenue South. The subject property is zoned C1 and has a reflective setback 
for the first 40 feet measured from the adjacent residential zoning boundary to the north. Approximately 
17 feet of the proposed patio is located within the reflective setback to the north. Therefore, the 
applicant has requested a variance to reduce the required front yard setback along 28th Avenue South to 
allow for an outdoor patio. 
 
Staff has received a letter from the Standish-Ericsson Neighborhood Association; a copy of the letter is 
attached to the staff report. Staff will forward additional comments, if any are received, at the Board of 
Adjustment meeting.  

 
VARIANCE: to reduce the required number of off-street parking spaces from 1 space to 0 to allow for a 
sit-down restaurant within an existing building. 
 
Findings Required by the Minneapolis Zoning Code: 

 
1. Practical difficulties exist in complying with the ordinance because of circumstances unique 

to the property. The unique circumstances were not created by persons presently having an 
interest in the property and are not based on economic considerations alone. 
The circumstances upon which the variance is requested are unique to the parcel of land, based 
on the previous uses and the existing parking deficiency. The site had two previous commercial 
tenants in the first floor of the building. When the two commercial spaces were combined for 
Oak Plus Furniture in 1976, the nonconforming rights for parking were reduced from 8 spaces to 
4 spaces. The site is currently deficient in required parking by two spaces. The change of use will 
increase the parking requirement by 1 space and the applicant is requesting a variance. The use 
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of a sit-down restaurant is pedestrian in nature and staff believes that many patrons of the use 
will use alternative forms of transportation including walking, biking, Light Rail Transit and 
busing. These circumstances have not been created by the applicant.  

 
2. The property owner or authorized applicant proposes to use the property in a reasonable 

manner that will be in keeping with the spirit and intent of the ordinance and the 
comprehensive plan. 
Staff believes that the applicant is proposing to use the property in a reasonable manner that will 
be in keeping with the spirit and intent of the ordinance and comprehensive plan. The intent of 
parking and loading regulations are established to recognize the parking and loading needs of 
uses and structures, to enhance the compatibility between parking and loading areas and their 
surroundings, and to regulate the number, design, maintenance, use and location of off-street 
parking and loading spaces and the driveways and aisles that provide access and maneuvering 
space. The regulations promote flexibility and recognize that excessive off-street parking 
conflicts with the city's policies related to transportation, land use, urban design, and 
sustainability. The use of a sit-down restaurant is pedestrian in nature and staff believes that 
many patrons of the use will use alternative forms of transportation including walking, biking, 
Light Rail Transit and busing.  

 
3. The proposed variance will not alter the essential character of the locality or be injurious to 

the use or enjoyment of other property in the vicinity. If granted, the proposed variance 
will not be detrimental to the health, safety, or welfare of the general public or of those 
utilizing the property or nearby properties. 
Staff believes that the granting of this variance would not negatively alter the essential character 
or be injurious to the use or enjoyment of other property in the area. The applicant expects that 
most of the patrons will be people that live in the neighborhood and would most likely bike or 
walk to the restaurant. While the project will undoubtedly lead to some degree of spillover 
parking on area streets, staff does not believe that the proposed variance will be detrimental to 
the health, safety or welfare of the general public.  

 
VARIANCE: to reduce the required front yard setback along 28th Avenue South from approximately 30 
feet to zero feet to allow for an outdoor patio 
 
Findings Required by the Minneapolis Zoning Code: 
 

1. Practical difficulties exist in complying with the ordinance because of circumstances unique 
to the property. The unique circumstances were not created by persons presently having an 
interest in the property and are not based on economic considerations alone. 
The circumstances upon which the setback variance is requested are unique to the parcel of land 
due to the zoning classifications and the location of the adjacent neighbor’s house. The applicant 
is proposing to add an outdoor patio to the front of the existing building which would be located 
23 feet from the shared property line to the north and 38 feet 4 inches to the structure, which is a 
duplex. The zoning code does not allow for outdoor patios as a permitted obstruction in a 
required front yard and the required setbacks are established by the adjacent zoning classification 
and use. The adjacent neighbor to the north is setback approximately 30 feet from the front 
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property line along 28th Avenue South. The existing structure is also located within the required 
front yard setback along 28th Avenue South. Staff believes that these circumstances have created 
practical difficulties in complying with the ordinance. 
 

2. The property owner or authorized applicant proposes to use the property in a reasonable 
manner that will be in keeping with the spirit and intent of the ordinance and the 
comprehensive plan. 
The applicant is seeking a variance to reduce the front yard setback established by an adjacent 
residential structure along 28th Avenue South for approximately 17 feet of a proposed outdoor 
patio accessory to a restaurant. The purpose of yard requirements is to provide for orderly 
development and use of land and to minimize conflicts among land uses by governing the 
location of accessory uses and structures. The applicant is proposing to add a solid landscape 
screen adjacent to the north property line and along the patio edge to mitigate any potential off-
site impacts. In addition, staff is recommending that the patio hours of operation be limited to 
10:00 p.m. Sunday through Thursday and 11:00 p.m. Friday and Saturday. Staff believes that 
with the enhanced landscaping and limited hours open to the public outdoors the applicant would 
be utilizing the property in a reasonable manner. 

 
3. The proposed variance will not alter the essential character of the locality or be injurious to 

the use or enjoyment of other property in the vicinity. If granted, the proposed variance 
will not be detrimental to the health, safety, or welfare of the general public or of those 
utilizing the property or nearby properties. 
Staff believes that the granting of this variance will not alter the essential character of the locality 
or be injurious to the use or enjoyment of other property in the vicinity, with appropriate 
landscaping and limited hours for the patio. The applicant is seeking a variance to reduce the 
front yard setback established by an adjacent residential structure along 28th Avenue South for 
approximately 17 feet of a proposed outdoor patio accessory to a restaurant.  The applicant is 
proposing to add a solid landscape screen adjacent to the north property line and along the patio 
edge to mitigate any potential off-site impacts. In addition, staff is recommending that the patio 
hours of operation be limited to 10:00 p.m. Sunday through Thursday and 11:00 p.m. Friday and 
Saturday. Granting of the variance will not increase the danger of fire safety. Further, granting of 
the variance with the added landscaping and limited hours allowed for the patio will not be 
detrimental to the public welfare or endanger the public safety. 
 

 
RECOMMENDATIONS: 
 
 
Recommendation of the Community Planning and Economic Development Department - Planning 
Division for variance: 
 
The Community Planning and Economic Development Department - Planning Division recommends 
that the Board of Adjustment adopt the findings above and approve the variance to reduce the required 
number of off-street parking spaces from 1 space to 0 spaces for a sit-down restaurant in an existing 
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building for the property located at 2716 38th Street East in the C1 Neighborhood Commercial District 
and PO Pedestrian Oriented Overlay District, subject to the following condition of approval: 
 
1. Bicycle racks shall be provided to accommodate no fewer than four (4) bicycles on the property and 

shall meet the minimum requirements for short term bicycle parking.  The bicycle parking may be 
located in the public right-of-way with permission of the city engineer.   

 
Recommendation of the Community Planning and Economic Development Department - Planning 
Division for variance: 
 
The Community Planning and Economic Development Department - Planning Division recommends 
that the Board of Adjustment adopt the findings above and approve the variance to reduce the front yard 
setback along 28th Avenue South from approximately 30 feet to zero feet to allow for a new outdoor 
patio accessory to a new sit-down restaurant in an existing building located at 2716 38th Street East in 
the C1 Neighborhood Commercial District and PO Pedestrian Oriented Overlay District, subject to the 
following condition of approval: 
 
1. CPED-Planning staff shall review and approve the final site, landscaping and floor plans. 
2. The applicant shall provide a solid, landscaped hedge along the north property line and adjacent to 

the north edge of the patio.  
3. The patio shall be located at least 23 feet from the north property line. 
4. The patio hours shall be limited to 10:00 p.m. Sunday through Thursday and 11:00 p.m. Friday and 

Saturday. 
  
 
Attachments: 
 

1. Written descriptions and finding submitted by applicant 
2. Copies of letter sent to Standish-Ericcson Neighborhood Association and CM Schiff 
3. Letter from Standish-Ericsson Neighborhood Association  
4. Correspondence  
5. Zoning map 
6. Site plan 
7. Landscaping plan 
8. Floor plan 
9. Photographs 

 
 
 


