
Department of Community Planning and Economic Development – Planning Division 
Conditional Use Permit and Variances 

BZZ-3905 
 
Date: January 14, 2008 
 
Applicant: Pat Fallon 
 
Address of Property: 4300 Fremont Avenue South 
 
Project Name: Fallon Residence Landscaping 
 
Contact Person and Phone: Gabriel Keller, (612) 879-1861 
 
Planning Staff and Phone: Janelle Widmeier, (612) 673-3156 
 
Date Application Deemed Complete: December 20, 2007 
 
End of 60-Day Decision Period: February 18, 2008 
 
Ward: 13 Neighborhood Organization: East Harriet Farmstead Neighborhood Association 
 
Existing Zoning: R1 Single-Family Residential District & SH Shoreland Overlay District 
 
Proposed Zoning: Not applicable for this application 
 
Zoning Plate Number: 30 
 
Legal Description: Not applicable for this application 
 
Proposed Use: Construct an in-ground pool, patios, fences and retaining walls for an existing single-
family dwelling. 
 
Concurrent Review:  

Conditional Use Permit to allow development on a steep slope and within 40 feet of a steep slope 
in the Shoreland Overlay District. 

Variance to allow development on a steep slope and within 40 feet of a steep slope in the Shoreland 
Overlay District. 

Variance to increase the maximum height of a fence/wall. 
 
Applicable zoning code provisions: Chapter 525, Article VII, Conditional Use Permits; Chapter 525, 
Article IX Variances, Specifically Section 525.520(5) “to permit an increase in the maximum height of a 
fence” and Section 525.520(17) “to permit development in the SH overlay district on a steep slope or 
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bluff, or within forty feet of the top of a steep slope or bluff”; and Chapter 551, Article VI Shoreland 
Overlay District. 
 
Background: The applicant, Pat Fallon, is proposing to construct an in-ground pool, patios, fences and 
retaining walls for an existing single-family dwelling at the property of 4300 Fremont Avenue South.  
The site is located in a large residential area east of Lake Harriet on the southwest corner of the Fremont 
Avenue and 43rd Street intersection.  The majority of the proposed site alterations would occur between 
the rear of the house and the alley.   
 
Because of the sites significant grade changes and location within the SH Shoreland Overlay District, 
the construction of an in-ground pool, patios, fences and retaining walls requires a conditional use 
permit to allow development on a steep slope and within 40 feet of the top of a steep slope as well as a 
variance to permit development in the SH Overlay District on a steep slope and within 40 feet of the top 
of a steep slope.  The SH Overlay District defines a steep slope as land having an average slope of 18 
percent or greater measured over a horizontal distance of 50 feet or more.  Please note, a conditional use 
permit is still required because the zoning code text amendment that would eliminate this requirement 
will not be in affect until February of 2008 at the earliest. 
 
To create level surfaces for the pool and patios, retaining walls that would extend above the existing 
grade are proposed.  At the top of some of the retaining walls, a 4 foot high decorative open metal fence 
is proposed.  The walls would not retain natural grade, therefore they are considered a fence and subject 
to the height limitations applied to fences.  Part of the fence/wall would extend into the interior side yard 
where the maximum allowed height is 6 feet.  The fences not located in a required yard are allowed to 
be 8 feet in height. The resulting height of the walls and fences would exceed the height allowed by the 
zoning code for fences in several places.  A variance is required to increase the height of a fence.   
 
As of the writing of this report, staff has not received any correspondence from the neighborhood group, 
East Harriet Farmstead Neighborhood Association.  Staff will forward comments, if any are received, at 
the City Planning Commission meeting. 
 
Findings as required by the Minneapolis Zoning Code: 

 
CONDITIONAL USE PERMIT:  to allow development on a steep slope and within 40 feet of the top 
of a steep slope. 
 
The Community Planning and Economic Development Planning Division has analyzed the application 
and from the findings above concludes that the establishment, maintenance, or operation of the proposed 
conditional use: 
 
1. Will not be detrimental to or endanger the public health, safety, comfort or general 

welfare. 
 

Staff does not believe that the construction of an in-ground pool, patios, and retaining walls on 
and within 40 feet of a steep slope will endanger the public health safety, comfort or general 
welfare provided the development complies with all applicable building codes and life safety 
ordinances as well as Public Works Department standards.   
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2. Will not be injurious to the use and enjoyment of other property in the vicinity and will 

impede the normal or orderly development and improvement of surrounding property for 
uses permitted in the district. 

 
The area is a fully-developed, single-family residential neighborhood.  The pool and patios 
would not be located in any required yards.  Staff does not believe that the proposed 
development even though located on the steep slope or within 40 feet of the top of the steep 
slope would be injurious to the use and enjoyment of surrounding property nor will it impede the 
normal development of the surrounding area.   

 
3. Adequate utilities, access roads, drainage, necessary facilities or other measures, have been 

or will be provided. 
 

Utilities are existing and adequate.  An erosion control permit is required during construction.  
The site has vehicle access from 43rd Street.  A parking pad is proposed adjacent to the alley.  
The applicant would be required to work closely with the Public Works Department, the Plan 
Review Section of the Inspections Department and the various utility companies during the 
duration of the development to ensure that all procedures are followed in order to comply with 
city and other applicable requirements. 

 
4. Adequate measures have been or will be provided to minimize traffic congestion in the 

public streets. 
 

A minimum of one parking space per dwelling unit is required in the R1 district.  A two-car 
garage exists on-site.  A parking pad accessed from the alley is proposed.  The proposed site 
alterations should have little effect on traffic. 

 
5. Is consistent with the applicable policies of the comprehensive plan. 

 
In the Natural Ecology Chapter found in The Minneapolis Plan, Policy 7.1 states that 
“Minneapolis will manage the use of the city’s environmental resources (including air, water and 
land) in order to meet present needs while considering future concerns.”  The proposed 
development should have little effect on the nearby lake, therefore the proposed development 
should be in conformance with the goals of The Minneapolis Plan. 
 

6. And, does in all other respects conform to the applicable regulations of the district in which 
it is located upon approval of this conditional use permit. 

 
With the approval of the conditional use permit and variances, this development would meet the 
applicable requirements of the R1 zoning district.  The applicant must comply with the grading 
and filling regulations of Section 551.510, including employing best management practices to 
prevent erosion and trap sediment.  Additionally, removal of vegetation on the steep slope shall 
be prohibited except as authorized by the zoning administrator in section 551.520 of the zoning 
code. 
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SHORELAND OVERLAY DISTRICT STANDARDS  
 
Evaluation Criteria as Required by the Minneapolis Zoning Code for Conditional Uses in the 
Shoreland Overlay District (Section 551.490(a)) 
 
(1) The prevention of soil erosion or other possible pollution of public waters, both during and 

after construction. 
 

The applicant has indicated that a silt fence would be installed during construction and that they 
would apply for an erosion control permit.   
 

(2) Limiting the visibility of structures and other development from protected waters. 
 

Existing residential structures and vegetation would limit the visibility of the proposed site 
alterations from the lake. 
 

(3) The suitability of the protected water to safely accommodate the types, uses and numbers 
of watercraft that the development may generate. 

 
This standard is not applicable for the proposed development. 

 
Conditions as Required by the Minneapolis Zoning Code for Conditional Uses in the SH Overlay 
District (Section 551.490(b)(1)) 
 
1. The foundation and underlying material shall be adequate for the slope condition and soil 

type. 
 
The applicant would be required to work closely with the Plan Review Section of the Regulatory 
Services Department and the Sewer Design Section of the Public Works Department during the 
duration of the development to ensure that all procedures are followed in order to comply with 
city and other applicable requirements to meet this condition.   
 

2. The development shall present no danger of falling rock, mud, or uprooted trees or 
materials. 
 
The applicant would be required to work closely with the Plan Review Section of the Regulatory 
Services Department and the Sewer Design Section of the Public Works Department during the 
duration of the development to ensure that all procedures are followed in order to comply with 
city and other applicable requirements to meet this condition.   

 
3. The view of the developed slope from the protected water shall be consistent with the 

natural appearance of the slope, with any historic areas, and with surrounding 
architectural features. 
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The site is not located in a designated historic district.  Existing residential structures and 
vegetation would limit the visibility of the proposed site alterations from the lake.  The view 
should be consistent with surrounding architectural features. 

 
VARIANCE: (1) to allow development on top of or within 40 feet of a steep slope in the SH overlay 
district, and (2) to increase the maximum height of a fence/wall. 
 
1. The property cannot be put to a reasonable use under the conditions allowed and strict 

adherence to the regulations of this zoning ordinance would cause undue hardship. 
 
SH overlay district:  Most of the area between the house and the alley is part of or within 40 feet 
of a steep slope.  The area is a fully-developed, single-family residential neighborhood.  Other 
residences in the immediate area, also located in the overlay district, have modified the slope to 
construct garages and retaining walls.  It would be difficult to put the property to a reasonable 
use under the conditions allowed and with strict adherence to the regulations of the zoning code.   
 
Fence:  To create level surfaces for the pool and patios, retaining walls that would extend above 
the existing grade are proposed.  At the top of some of the retaining walls, a 4 foot high 
decorative open metal fence is proposed.  The walls would not retain natural grade, therefore 
they are considered a fence and subject to the height limitations applied to fences.  Part of the 
fence/wall would extend into the south interior side yard where the maximum allowed height is 6 
feet.  At the tallest point, this portion of the fence/wall would be almost 10 feet tall.  The 
fences/walls not located in a required yard are allowed to be 8 feet in height.  The fence/wall 
generally located at the southeast corner of the pool would be up to 10.5 feet tall.  The fence/wall 
at the northwest corner of the pool would be up to 10.75 feet in height.   
 
Behind the house, the grade slopes continuously towards the alley.  The applicant is proposing to 
level-off areas of the back yard to make it more useable.  The applicant is providing the open 
fencing on top of the walls adjacent to the pool, which must be at least 4 feet in height to comply 
with building code requirements.  Open fencing would also be provided on top of the taller 
retaining walls for safety purposes.  Without the open fencing, all walls not located in a required 
yard would comply with the height requirements.  The adjacent residence to the south is at a 
higher grade than the subject site and separated by an existing retaining wall.  According to the 
information provided by the applicant, the proposed fence/wall in the interior side yard should 
not extend above the retaining wall separating the two properties.  The request to increase the 
height of the fences/walls is reasonable. 

 
2. The circumstances are unique to the parcel of land for which the variance is sought and 

have not been created by any persons presently having an interest in the property.  
Economic considerations alone shall not constitute an undue hardship if reasonable use for 
the property exists under the terms of the ordinance. 

 
SH overlay district:  The steep slope is not a circumstance created by the applicants.  Although 
all of the surrounding residential properties are also located in the overlay district, most are not 
located on or within 40 feet of a steep slope.  Proposed development on those properties would 
not be subject to regulations to allow development in the overlay district. 
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Fence:  Behind the house, the grade slopes continuously towards the alley.  This circumstance 
has not been created by the applicant. 

 
3. The granting of the variance will be in keeping with the spirit and intent of the ordinance 

and will not alter the essential character of the locality or be injurious to the use or 
enjoyment of other property in the vicinity.  

 
SH overlay district:  The purpose of the overlay district regulations is to preserve and enhance 
the environmental qualities of surface waters and the natural and economic values of shoreland 
areas within the city, to provide for the efficient and beneficial utilization of those waters and 
shoreland areas, to comply with the requirements of state law regarding the management of 
shoreland areas, and to protect the public health, safety and welfare.  The site is located in a fully 
developed single-family residential neighborhood.  A residence, a street, and parkland are 
located between the site and the lake.  Other residences in the immediate area, also located in the 
overlay district, have modified the slope to construct garages and retaining walls.  The 
development should have little impact on surrounding properties and nearby protected waters. 
 
Fence:  Fence regulations are established to promote the public health, safety and welfare, 
encourage an aesthetic environment and allow for privacy, while maintaining access to light and 
air.  The adjacent residence to the south is at a higher grade than the subject site and separated by 
an existing retaining wall.  According to the information provided by the applicant, the proposed 
fence/wall in the interior side yard should not extend above the retaining wall separating the two 
properties.  The other walls that require the variance would be no closer than 11 feet from the 
property lines.  The applicant would provide landscaping between the walls and the lot lines to 
minimize the massing.  The open, decorative fencing at the top of the walls would allow views in 
and out of the site and would not detract from the aesthetic environment.  Because the walls are 
set back from the property line and buffered by landscaping and the fences at the top are open, 
they should not affect access to light and air.  The granting of the variance should have little 
effect on surrounding properties. 

 
4. The proposed variance will not substantially increase the congestion of the public streets, 

or increase the danger of fire, or be detrimental to the public welfare or endanger the 
public safety. 

 
SH overlay district:  A two-car garage exists on-site.  A parking pad accessed from the alley is 
proposed.  The proposed site alterations should have little effect on traffic.  The granting of the 
variances should have little impact on public safety. 

 
Fence:  The fencing above the retaining walls would be open to allow views of the surrounding 
vicinity.  The granting of the variance should have little effect on public safety. 

 
RECOMMENDATIONS 
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Recommendation of the Department of Community Planning and Economic Development – 
Planning Division for the conditional use permit: 
 
The Department of Community Planning and Economic Development – Planning Division recommends 
that the City Planning Commission adopt the above findings and approve the conditional use permit to 
allow an in-ground pool, patios, fences and retaining walls to be constructed on a steep slope and within 
40 feet of a steep slope in the Shoreland Overlay District for the property of 4300 Fremont Avenue 
South, subject to the following condition: 
 

1.  The conditional use permit shall be recorded with Hennepin County as required by Minn. Stat. 
462.3595, subd. 4 before building permits may be issued or before the use or activity requiring a 
conditional use permit may commence. Unless extended by the zoning administrator, the 
conditional use permit shall expire if it is not recorded within one year of approval. 

 
Recommendation of the Department of Community Planning and Economic Development – 
Planning Division for the variance: 
 
The Department of Community Planning and Economic Development – Planning Division recommends 
that the City Planning Commission adopt the above findings and approve the variance to allow an in-
ground pool, patios, fences and retaining walls to be constructed on a steep slope and within 40 feet of a 
steep slope in the Shoreland Overlay District for the property of 4300 Fremont Avenue South. 
 
Recommendation of the Department of Community Planning and Economic Development – 
Planning Division for the variance: 
 
The Department of Community Planning and Economic Development – Planning Division recommends 
that the City Planning Commission adopt the above findings and approve the variance to increase the 
maximum height of a fence/wall for the property of 4300 Fremont Avenue South. 
 
Attachments:  
1. Statement of use and Findings 
2. Correspondence 
3. Zoning map 
4. Plans 
5. Photos 
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