DISADVANTAGED BUSINESS ENTERPRISE
FREQUENTLY ASKED QUESTIONS (FAQ’S)
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Building communities that work




A Pre-Proposal Meeting Will Be Scheduled And Held For Proposers, Prime Contractors and Prime Consultants Prior To The Proposal Deadline.  Date and Time To Be Announced.

Prior to the establishment of your project team, please review these requirements.

This project is funded in part by dollars from the Federal Transit Administration.

This project contains a Disadvantaged Business Enterprise Goal of

20 %.

What is a DBE?

A small business concern, as defined pursuant to Section 3 of the Small Business Act and relevant regulations promulgated thereto, subject however to a limitation of $17,420,000 in average annual gross receipts over the previous three fiscal years.  The business must be owned and controlled by one or more socially and economically disadvantaged individuals who are citizens, or lawfully admitted permanent residents, of the United States.  In addition, the Personal Net Worth of the disadvantaged owner cannot exceed $750,000.

A small business concern that is at least 51 percent owned and controlled by one or more socially and economically disadvantaged individuals, or in the case of a publicly owned business, at least 51 percent of the stock which is owned by one or more socially and economically disadvantaged individuals.  The business concern’s management and daily business operations must be controlled by one or more of such individuals.  Such owners shall enjoy the customary incidents of ownership and shall share in the risks and profits commensurate with their ownership interests, as demonstrated by an examination of the substance, rather than from the arrangements.

Where can you find DBEs to work on this project to meet the goal?

1.
In the Minnesota Unified Certification Program (MnUCP) joint DBE directory of the MetropolitanCouncil, Metropolitan Airports Commission and MnDOT: http://www.dot.state.mn.us/eeocm/ucpdirectory.html

NOTE:  IF YOU DO NOT FIND A FIRM’S NAME IN THIS DIRECTORY IT IS MOST LIKELY NOT A CERTIFIED DBE. 
2. In the DBE directory of another USDOT funding recipient (caution:  certification will need to be verified prior to contract award.  If firm’s certification is not confirmed, contractor will need to submit a substitute DBE firm or show good faith efforts to obtain another DBE firm).

DO NOT ASSUME that firms found in the following places are necessarily DBEs:

· MN Department Of Administration’s Target Group Business directory 

· CERT directory 

· Firms certified by any other city, county, or other type of special business program 

What are good faith efforts?

Good faith efforts are actions taken before the bid is submitted and include the following activities.  Bidders should maintain all documentation related to these efforts. Bidder should have documentation showing:

1. Attended the pre-bid 

2. The bidder has identified and selected potential work items in the project that can be expected to be performed by sub-bidder/subcontractors in order to provide an opportunity for participation by DBEs.

3. The bidder subdivided the potential work into smaller portions or qualities to permit maximum active participation of DBEs.

4. Not less than ten (10) calendar days prior to the submittal of bids, the bidder advertised for potential sub-bids from interested business enterprises in one or more daily or weekly newspapers, trade association publications, minority or trade oriented publications, trade journals, or other media.

5. The bidder has provided written notice of its interest in receiving potential bids on the contract to those business enterprises, including DBEs having an interest in participation in anticipated work items.

6. The bidder has documented efforts to follow-up initial solicitation by contacting the potential subcontractors to determine with certainty whether said enterprises were interested in performing anticipated portions of the project work, to answer any questions from them, to record any telephone quotes, and to confirm/record the potential subcontractor’s interest in proposing on the project.

7. The bidder has provided interested potential sub-consultant enterprises with information about the specifications and requirements for the contract.

8. The bidder has requested assistance from organizations that provide assistance in the recruitment and placement of potential DBE not less than fifteen (15) calendar days prior to the submission of proposals.

9. The bidder held discussions or contacted interested potential DBEs, and did not unjustifiably reject as unsatisfactory proposals prepared by any enterprise.

10. The bidder has documented efforts to advise and assist interested potential DBEs in obtaining bonds, lines of credits and insurance required by the Board of contractor.

How is DBE participation counted for various types of businesses?

First of all a DBE must perform a commercially useful function.  A DBE performs a commercially useful function when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved.  

To perform a commercially useful function, the DBE must also be responsible, with respect to materials and supplies used on the Contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.  

To determine whether a DBE is performing a commercially useful function, evaluate the amount of work subcontracted, industry practices and whether the amount the firm is to be paid under the Contract is commensurate with the work it is actually performing. Also consider other relevant factors.

A DBE does not perform a commercially useful function if its role is limited to that of an extra participant in a transaction, contract, or project through which the funds are passed in order to obtain the appearance of DBE participation.  In determining whether a DBE is such an extra participant, similar transactions must be examined, particularly those in which DBEs do not participate.

If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract than would be expected on the basis of normal industry practice for the type of work involved, it will be presumed that it is not performing a commercially useful function.

When a DBE is presumed not to be performing a commercially useful function as provided in this program, the DBE may present evidence to rebut this presumption.  It may be determined that the firm is performing a commercially useful function given the type of work involved and normal industry practices.

The following factors will be used in determining whether a DBE trucking company is performing a commercially useful function:

The DBE must be responsible for the management and supervision of the entire trucking operation for which it is responsible on a particular contract, and there cannot be a contrived arrangement for the purpose of meeting DBE goals.

The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on its contract.

The DBE receives credit for the total value of the transportation services it provides on the contract using trucks it owns, insures, and operates using drivers it employs.

The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE.  The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE provides on the contract.

The DBE may also lease trucks from a non-DBE firm, including an owner-operator.  The DBE who leases trucks from a non-DBE is entitled to credit only for the fee or commission it receives as a result of the lease arrangement.  The DBE does not receive credit for the total value of the transportation services provided by the lessee, since these services are not provided by the DBE.

For purposes of this section, a lease must indicate that the DBE has exclusive use of and control over the truck.  This does not preclude the leased truck from working for others during the term of the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for the use of the leased truck. Leased trucks must display the name and identification number of the DBE.

Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

1. Count 100% of the cost of the materials or supplies toward DBE goals if the materials or supplies are obtained from a DBE manufacturer.  For purposes of this paragraph, a manufacturer is a firm that operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described in the specifications; 

2. Count 60% of the cost of the materials or supplies toward DBE goals if the materials or supplies are purchased from a DBE regular dealer.  For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock, and regularly sold to or leased to the public in the usual course of business; and

3. To be a regular dealer, the firm must be an established, regular business that engages, as its principal business and under its own name, in the purchase and sale or lease of the products in question;

4. A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone or asphalt without owning, operating, or maintaining a place of business as provided in 49 CFR section 26.55(e)(2)(ii) if the person both owns and operates distribution equipment for the products.  Any supplementing of regular dealers’ own distribution equipment shall be by a long-term lease and not on an ad hoc or contract-by-contract basis.

5. Packagers, brokers, manufacturers’ representatives, or other persons who arrange or expedite transactions are not regular dealers within the meaning of 49 CFR section 26.55(e)(2); and

6. With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer, count the entire amount of fees or commissions charged for assistance in the procurement of the materials and supplies.   Count fees or transportation charges for the delivery of materials or supplies required on a job site, toward DBE goals, provided it is determined that the fees are reasonable and not excessive as compared with fees customarily allowed for similar services. 

7. Count any portion of the cost of the materials and supplies themselves toward DBE goals.

