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GROUND LEASE

THIS LEASE, made and entered into this 25th day of
September , 1978, by and between the CITY OF MINNEAPOLIS, a
municipal corporation in Hennepin County, Minnesota (herein-
after, ''Lessor'), and MART PLAZA HOTEL, INC., a Minnesota

corporation, with its home office at 1200 National City Bank

Building, Minneapolis, Minn (hereinafter, "Tenant"),

WITNESSETH:

WHEREAS, Lessor is the fee owner of that certain parcel
of real estate located in the City of Minneapolis bounded on
the south by Grant Street, on the west by LaSalle'Avenua, on
the east by Nicollet Avenue, and on the north by Outlot B,
Loring Park Development District, First Addition, and within

the City's Development District 51 (Loring Park); and

WHEREAS, Lessor wishes to lease to Tenant the northerly
portion of said parcel so that Tenant may construct and
operate thereon a full service hotel containing a merchan-
dise mart, exhibition areas, health ¢lub, and supportive and
associated restaurants, shops and facilities (hereinafter,
"the Hotel"), all in furtherance of the Development Plan for
said District 51 (which Plan is more specifically described

in the Development Agreement, hereinafter described); and

WHEREAS, Lessor is retaining fee ownexrship of the bel-
ance of said parcel (to the southwest of the Tenant's par-
cel) on which it shall comstruct a 750-car parking ramp
(hereinafter, 'the Ramp"), to be operated by Tenant on

behalf of Lessor, also in furtherance of said Plan; and
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WHEREAS, Lessor wishes also to grant to Tenant the
right to use the roof of the Ramp and the air rights over
said Ramp in order that Tenant may construct on said roof
tennis courts and/or such other facilities as may be deemed
appropriate by Tenant, also to be operated by Tenant in

conjunction with the Hotel; and

WHEREAS, all of the foregoing is to be accomplished
pursuant to the terms of: (i) a Contract for the Lease and
Development of Certain Land in Development District No. 51
(hereinafter the "Development Agreement"), which Development
Agreement provides for this Lease, and (ii) a Public Parking
Facility Management Agreement, of even date herewith, under

which Tenant is to operate the Ramp;

NOW, THEREFORE, in consideration of their respective
promises herein contained and of other good and valuable
consideration, given by each party to the other, the receipt
of which each party hereby acknowledges, the parties hereby

agree with each other as follows:
ARTICLE I

1.1 Description of Demised Premises. In consideration

of the full and timely performance by Tenant of all the
terms, conditions and covenants of this Lease by it to be
kept and performed, Lessor does hereby: (i) demise and
lease to Tenant, and Tenant does hereby hire and take from
Lessor, all that certain parcel of land situéted in the Citvy
of Minneapolis, Coﬁnty of Hennepin, State of Minnesota,
which is described on Exhibit A, attached hereto and by this

reference incorporated herein, including all air space
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rights adhering to said land (hereinafter, "the Hotel Par-
cel™), and (ii) give, grant and convey to Tenant for the
term and any extended term of this Lease the following
easements, which easements shall be for the benefit of the
Hotel Parcel and appurtenant thereto and included in the
purchase option set forth in Paragraph 1.5 hereof:

a. The right to encroach onto Outlot B, Loring
Park First Addition, for the piers, foundations,
columns and footings of the most northerly wall of the
Hotel, for so long as the Hotel shall stand and as the
same may be altered, modified or reconstructed from
time to time.

b. The exclusive rights (i) to encroach onto the
land described on Exhibit B, attached hereto and by
this reference incorporated herein (hereinafter, "the
Ramp Parcel™) for the piers, foundations, columns, and
footings of the southwesterly wall of the Hotel (which
may be common with or separate from the piers, founda-
tions, columns or footings for the northeasterly wall
of the Ramp), and for any other building component or
building element of the Hotel which may overhang or
encroach unto the Ramp Parcel, from time to time,
including without limitation, the flashings, cornices,
fascia, mechanical equipment, pipes or drains of the
Hotel, for so long as the Hotel shall stand and as the
same may be altered, modified or reconstructed from
time to time, and (ii) to connect, embed or insert and
maintain any s&id component or element to or into the

northeasterly wall of the Ramp, for so long as the Ramp

and any alteration, modification or reconstruction




thereof shall stand and the structural integrity there-
of is not impaired. The right created in (ii) is not
an easement of support in the Ramp for the benefit of
the Hotel Parcel.

c. The non-exclusive right, for so long as the
Hotel shall stand, as the same may be altered, modified
or reconstructed from time to time, for all patroms,
customers, guests, employees, agents and business
invitees at the Hotel (hereinafter, collectively,
"Hotel Guests") and their motor vehicles to use and to
pass over, across and upon all driveways which are
existing from time to time on the Ramp Parcel, without
hindrance; limitation or restriction, in order to have
free ingress and egress from, to and between the Hotel,
the Ramp, Grant Street and LaSalle Avenue, or the
public streets replacing Grant Street and LaSalle
Avenue, by whatever name called.

d. The non=exclusive right for Hotel Guests to
use and to pass over, across and upon all public hell-
ways, corridors, stairways and stairwells of the Ramp;
all public passages between the Ramp and the Hotel; all
public elevator lobbies connecting the Ramp and the
Hotel; and other public areas as shall be constructed
or which are existing from time to time in the Ramp,
for so long as the Ramp shall stand, as the same may.be
altered, modified or reconstructed from time to time,
and the right to use all public elevators, escalators
or other means provided for elevation to the roof
thereof, all without hindrance, limitation or restric-
tion (except as herein provided), in order to have free
ingress and egress from, to and between the Hotel, the

Ramp and the roof of the Ramp. Nothing in the
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subparagraph d. shall limit the right of Lessor to
impose such restrictions on pedestrian use of the Ramp
public areas as may reasonably be required for safety
and for security purposes.

e. The exclusive right for Tenant, its agents
and employees to enter upon the Ramp, for so long as
the Ramp shall stand, as the same may be altered, modi-
fied or reconstructed from time to time, and onto the
Ramp Parcel without hindrance, limitation or restric-
tion, except as herein provided, when necessary in
order to maintain, repair, altsr, reconstruct or modify
(i) any building component or building element of the
Hotel (as the same may be altered, modified or recon-
structed from time to time) including, without limi-
tation, its structural parts, its elevators, and its
foundations, and (ii) any tennis or other facility
located on the roof of the Ramp (as the same may be
altered, modified or reconstructed from time to time).
The right set forth in this subparagraph e. does not
include the right to park or store motor vehicles,
without charge, except as needed for said maintenance,
repair, alteration, reconstruction or modification.

Any said entry upon the Ramp or Ramp Parcel shall be in
a manner which does no damage or injury to the Ramp and
does not unreasonably interfere with business at the
Ramp or with Ramp Customers (as hereinafter defined),
and each entry, except for an emergency situation,
shall be only upon thirty (30) days' prior notice, or
more.

£. The exclusive rights, for so long as the Ramp
shall stand, as the same may be altered, modified or

reconstructed from time to time, (i) to use the roof of
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the Ramp and the air space over the Ramp to construct
and maintain thereon tennis courts and/or other facili-
ties, and (ii) to insert or embed into said roof and
the Ramp and to maintain thereon or therein such an-
chors and other construction elements and fixtures as
may be required for said tennis courts OT facilities,
including, without limitation, protective fencing,
anchors for the surface of said tennis courts, cano-
pies, awnings, other enclosures, mechanical and utility
systems and equipment, lights, pipes and drains, so
long as the structural integrity of the Ramp is not
impaired. Lessor shall construct the Ramp with a flat
roof in order to accommodate sald tennis courts or
facilities.

g. The exclusive right to connect, embed or in-
sert and maintain any tie, connection or other Hotel
building component or building element into the ele-
vated walkway structure over LaSalle Avenue, which
structure shall abut the Hotel at approximately Outlot
C, Loring Park Development First Addition, so long as
the structural integrity of said walkway is not im-
paired. The parties shall execute said further ease-
ment or cross-easement agreements and other instruments
as may be reasonably required to carry out the parties'’
intention that said walkway shall conmect with a lobby
entrance to the Hotel.

The Hotel Parcel, all buildings, structures and other im-
provements to be constructed, erected and made thereon shall
be referred to in this Lease as "said demised premises’, and
the easements set forth in subparagraphs a. through g. of

this Paragraph shall be appurtenant to said demised premises

and Tenant's leasehold interest therein.




1.2 It is possible, due to the need to describe the
Hotel and Ramp Parcels for the purpose of said Development
Agreement and this Lease, and before completion of the plans
and specifications for the Hotel and the Ramp, that the
Hotel, upon completion of construction thereof, may encroach
upon the Ramp Parcel to an extent greater than contemplated
by subparagraph b. of Paragraph 1.1 hereof; and Lessor
hereby consents to such encroachment. In such event, Tenant
shall provide Lessor with an accurate, certified survey
showing the improvements, as constructed, and setting forth
proposed revisions of the description on Exhibits A and B,
which revised descriptibn for Exhibit A shall be of the land
on which the Hotel is situated (without regard to the en-
croachments contemplated by subparagraphs a. and b. of
Paragraph 1.1 hereof) and which revised description for
Exhibit B shall be the land on which the Ramp is situated.
In the event Lessor shall consent to said revised descrip-
tions, which consent shall not be unreasonably withheld,
this Lease shall be amended, in recordable form, by the
parties and, following such amendment, said revised des-

criptions shall describe the Hotel and Ramp Parcels.

1.3 Term. Tenant shall have and hold said demised
premises for a term of fifty (50) years, commencing on the
day and year first above written and extending to and in-

cluding September 24, 2023

1.4 Oprtions to Renew. So long as Tenant is not in de-

fault hereunder beyond any period provided for the cure of
such default, and so long as this Lease has not been right-

fully terminated by Lessor, Tenant shall have the absolute

first right and option, and Lessor does hereby grant the




same to Tenant, to extend the term of this Lease for ten
(10) additional years, extending until and including the
last day of the tenth (10th) year following the expiration
date of the initial term of this Lease, upon all of the same
terms, conditions and covenants herein contained. To exer-
cise the foregoing option, Tenant shall, not earlier than
two (2) years prior to the expiration date of the initial
term of this Lease and not later than the last day of the
eighteenth (18th) month prior to said expiration date, give
notice to Lessor of its election to exercise said option.
On the condition that Tenant shall have exercised its said
first right and option, and so long as Tenant is not in
default hereunder beyond any period provided for the cure of
such default, Tenant shall have the absolute second right
and option, and Lessor does hereby grant the same to Tenant,
to extend the term of this Lease for ten (10) additional
years, extending until and including the last day of the
tenth (10th) year following the expiration of the first
(1st) extended lease term, upon all of the same terms, con-
ditions and covenants herein contained, To exercise its
said second right and option, Tenant shall, not earlier than
two (2) years prior to the expiration date of séid first
(1st) extended lease term and not later than the last day of
the eighteenth (18th) month prior to said expiration date,
given notice to Lessor of its election to exercise said

second (2nd) right and option.

1.5 Opticn tec Purchase.

a, So long as Tenant is not in default hereunder
beyond any period provided for the cure of such de-
fault, and so long as this Lease has not expired or

been rightfully terminated by Lessor, Tenant shall have
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the exclusive right and option, and Lessor does hereby
grant to Tenant, for its benefit and for the benefit of
its successors and assigns (including the holder of any
mortgage on this Lease, should it become Tenant here-
under without foreclosing the fee title to the Hotel
Parcel), the exclusive right and option to purchase all
of the Hotel Parcel (i.e., the land described on Ex-
hibit A), but not less than all thereof, and the appur-
tenant easements set forth in subparagraphs a. through
g. of Paragraph 1.1 hereof. To exercise said right

and option, Tenant shall give Lessor notice of such
exercise as hereinafter provided, and the purchase and
sale shall be on the terms and conditions set forth in
this Paragraph 1.5. Tenant shall have no right to exer-
cise said right and option prior to the time it is en-
titled to a certificate of completion, as described in
Paragraph 5.2 hereof.

b. In the event Tenant wishes to exercise said
right and option,; it shall give notice to Lessor of
said election. Said notice shall set forth a proposed
closing date (which shall be a date not later than the
last day permitted for closing hereunder). Said pro-
posed closing date shall be the date of closing, unless
the parties shall mutually agree to a different date.

C. The closing of the purchase shall take place
not later than the last day of the sixth (6th) month
following the giving of said notice, unless the parties
shall agree to a later date, or unless the period
within which closing may take place shall be extended
in accordance herewith. Closing shall take place at
the office of the Minneapolis City Attorney, or at such
other place upon which the parties mutually agree.

This Lease shall continue in full force and effect
until closing shall occur, upon all the terms,

-9-
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conditions and covenants herein contained (including
the right and option set forth in this Paragraph 1.5).
Provided that, in the event no closing shall take place
within said six (6) month period or any extended period
because of the failure of the City to perform, this
Lease shall'ccntinue, as aforesaid, and the purchase
price shall remain that price which relates to the date
said right and option was originally exercised, when-
ever closing shall occur. In the event no closing
shall take place within said six (6) month period or
any extended period because of the failure of Temant to
perform, this Lease shall continue, as aforesaid, and
Tenant shall, if it wishes to re-exercise its said
right and option, give Lessor notice thereof, and the
purchase price shall be determined by reference to the
date and time of the giving of said notice of re-exer-
cise. Tenant shall have the right not to close in the
event the purchase price determined in accordance
herewith is not acceptable to Tenant, or for any rea-
son; and in the event Tenant elects not to close, this
Lease shall continue, as aforesaid.

Upon the date of closing, Lessor shall de-
liver to Tenant (i) an abstract of title and/or an
Owner's Duplicate Certificate of Title evidencing
marketable title to the Hotel Parcel and to the land
subject to the easements which are appurtenant to said
demised premises, and (ii) an executed quit claim deed
conveying the Hotel Parcel and all improvements there-
on, together with the easements set forth in subpara-
graphs a. through g. of Paragraph 1.1 hereof, as ease-
ments for the benefit of and appurtenant to the Hotel

Parcel, and subject to the rights set forth in

-10- 3164




subparagraphs a. through d. of Paragraph 1.8 hereof, as
easements for the benefit of the Ramp Parcel; and
Tenant shall deliver to Lessor cash or certified funds
in the full amount of the purchase price. At Lessor's
election, said deed may contain an accurate legal
description(s) of the driveway or driveways then exist-
ing on the Ramp Parcel, to be supplied by Lessor, at
its expense, and accompanied by a certified print of
survey showing said driveway or driveways; and, if
Lessor so elects, the appurtenant easement set forth in
subparagraph c. of Paragraph 1.1 hereof shall be only
for the driveway or driveways so described. At Ten-
ant's election, said deed may contain an accurate legal
description(s) of the driveway or driveways then exist-
ing on the Hotel Parcel, to be supplied by Tenant, at
its expense, and accompanied by a certified print of
survey showing said driveway or driveways; and, if
Tenant so elects, the right for the driveways set forth
in subparagrapﬁ b. of Paragraph 1.8 hereof shall be
only for the driveway or driveways so described.

Upon delivery of said deed and said funds,
this Lease shall terminate, but said terminétion shall
not affect the continuing obligations of the parties
under said Public Parking Facility Management Agree-
ment. In the event Lessor cannot convey marketable
title on the date of closing, the time for closing
shall be extended until such title can be conveyed;
provided, however, no lien or encumbrance on title
caused or suffered by Tenant shall have to be cured by
Lessor.

d. In the event said right and optiom is exer-

cised by notice given not later than Midnight on the
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last day of the fifth (5th) year following the issuance
of a certificate of completion, described in Paragraph
5.2 hereof, the purchase price shall be the sum of
$500,000.00. In the event said right and option is
exercised by notice given after said time and date, the
purchase price shall be determined as follows:

The said notice of the election to exercise
shall set forth the name of an appraiser who
qualifies pursuant to the terms hereof, and give
his address. Within thirty (30) days following
the receipt of said notice, Lessor shall, by
notice to Tenant, appoint a. second appraiser (and
give his address) who must also so qqalify and, in
the event it fails to do so, the appraiser named
by lessor shall be the sole appraiser, and he
alone shall make the appraisal hereinafter des-
cribed, Within five (5) days after appointment of
the second appraiser, said two appraisers shall
appoint a third qualified appraiser and, in the
event that they fail to do so within said limited
period, then either Lessor or Tenant, on notice to
the other, may apply to the Chief Judge of the
Hennepin County District Court for the appointment
of a third qualified appraiser.

As promptly as shall be practical following
the appointment of said third appraiser, the par-
ties shall direct said three appraisers to estab-
lish, by majority vote and in accordance with the
instructions herein, the purchase price to be paid
for the Hotel Parcel (exclusive of improvements);
and the parties shall direct said appraisers to

notify the parties in writing of the purchase
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price established, promptly after making said
appraisal, After said appraisal by said apprais-
ers, Tenant shall pay a purchase price for the
Hotel Parcel equal to the purchase price so estab-
lished. In the event of said appraisal, the time
for closing shall be extended until the thirtieth
(30th) day after receipt by Tenant of said notice
from said appraisers, setting forth the purchase
price established.

In any said appraisal, the appraisers shall
be instructed to meet in the City of Minneapolis
to establish the purchase price, which purchase
price shall be the fair market value of the Les-
sor's interest in the land which is the Hotel
Parcel, subject to this Lease and exclusive of
improvements and the fair market value of the ap-
purtenant easements. The appraisers shall notify
the parties of the time and place of their meet-
ings; and each party shall have the right to
introduce evidence before said appraisers. In any
said appraisal, all appraisers shall be qualified,
independent fee appraisers; and Lessor and Tenant
shall each promptly pay the full fees and charges
of the appraiser appointed by it and one-half
(1/2) of the fees and charges of the third ap-
praiser., The appraisal made by said appraisers,
or the majority of them, shall be conclusively

binding upon the parties.

1.6 Covenant for Quiet Enjoyment. Lessor hereby cove-

nents and agrees that Tenant shall and will, upon paying the

rent and other amounts herein provided to be paid by Tenant,
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and upon fully observing and performing the terms, condi~

tions and covenants herein provided to be observed and per-

formed by Tenant, quietly and peaceably hold and enjoy said

demised premises for and during said term and any extension

thereof, unless this Lease be sooner terminated under and i
accordance with any of the provisions herein contained
providing for such termination.

1.7 No Merger. 1In the event Tenant shall exercise it
said purchase option and become the fee owner of the Hotel
Parcel, or in the event Tenant or any other person shall
hold both fee title to the Hotel Parcel and the Tenant's in
terest under this Lease, the said fee title and the said
leasehold interest shall not merge, but shall remain separ-
ate and distinct, and no such common holding of said fee
title and the said leasehold interest shall terminate,
modify, limit or impair any mortgage on this Lease or on

Tenant's leasehold interest.

1.8 Lessor's Reserved Rights. Lessor hereby reserves

the following rights for the benefit of the Ramp Parcel:

a. The exclusive rights (i) to encroach unto th
Hotel Parcel for the piers, foundations, columms, and
footings of the northeasterly wall of the Ramp (which
may be common with or separate from the piers, founda-
tions, columns or footings for the southwesterly wall
of the Hotel), and for any other building component or
building element of the Ramp which may overhang or en-
croach unto the Hotel Parcel, from time to time, in-
cluding without limitation, the flashings, cornices,
fascia, mechanical equipment, pipes or drains of the

Ramp, for so long as the Ramp shall stand and as the

14~
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same may be altered, modified or reconstructed from
time to time, and (ii) to comnnect, embed or insert and
maintain any said component or element to or into the
southwesterly wall of the Hotel, but not higher on said
wall than the roof level of the Ramp, for so long as
the Hotel and any alteration, modification or recon-
struction thereof shall stand and the structural in-
tegrity thereof is not impaired. The right created in
(ii) is not an easement of support in the Hotel for the
benefit of the Ramp.

b. The non-exclusive right, for so long as the
Ramp shall stand, as the same may be altered, modified
or reconstructed from time to time, for all customers,
employees, agents and business invitees at the Ramp
(hereinafter, collectively, "Ramp Customers') and their
motor vehicles to use and to pass over, across and upon
all driveways which are existing from time to time on
the Hotel Parcel, without hindrance, limitation or re-
striction, in order to have free ingress to the Ramp
from Nicollet Avenue, or the public street replacing
Nicollet Avenue, by whatever name called.

c. The non-exclusive right for Ramp'Customers to
use and to pass over, across and upon all public hall-
ways, corridors, stairways and stairwells of the Hotel;
all public passages between the Ramp and the Hotel; all
public elevator lobbies connecting the Ramp and the
Hotel; and other public areas as shall'be constructed
or which are existing from time to time in the Hotel,
for so long as the Hotel shall stand, as the same may
be altered, modified or reconstructed from time to
time, and the right to use all public elevators and

escalators therein, all without hindrancé, limitation
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or restriction, except as herein provided, in order to
have free ingress and egress from, to and between the
Hotel and the Ramp. Nothing in this subparagaph c.
shall limit the right of Tenant to impose said restric-
tions on use of the Hotel public areas as may reason-
ably be required for safety and for security purposes.
d. The exclusive right for Lessor, its agents
and employees to enter upon the Hotel, for so long as
the Hotel shall stand, as the same may be altered,
modified or reconstructed from time to time, and onto
the Hotel Parcel without hindrance, limitation or
restriction, except as herein provided, when necessary
in order to maintain, repair, alter, reconstruct or
modify any building component or building element of
the Ramp (as the same may be altered, modified or
reconstructed from time to time) including, without
limitation, its structural parts, its elevators and its
foundations. Any such entry upon the Hotel or Hotel
Parcel shall be in a manner which does no damage or
injury to the Hotel and does not unreasonably interfere
with business at the Hotel or with Hotel Guests (as
hereinbefore defined) and each entry, except for an
emergency situation, shall be only upon thirty (30)

days' prior notice, or more.

1.9 Maintenance and Other Obligations of Lessor and

Tenant. Notwithstanding the easements set forth in subpara-
graphs a. through g. of Paragraph 1.1 hereof and the xe-
ciprocal reserved rights set forth in subparagraphs a.
through d. of Paragraph 1.8 hereof: (i) Tenant shall, at
its expense, maintain all building components and building

elements of the Hotel and Lessor shall, at its expense
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(subject to the provisions of the Public Parking Facility
Management Agreement) maintain all building components and
building elements of the Ramp; (ii) Tenant shall at its
expense maintain all driveways, public areas, elevators and
escalators existing on the Hotel Parcel and Lessor shall, at
its expense (subject to said provisions) maintain all
driveways, public areas, elevators and escalators existing
on the Hotel Parcel; (iii) Tenant shall maintain, at its
expense, all tennis and/or other facilities on the roof of
the Ramp. As used herein, maintain shall mean the obliga-
tion to provide all structural and non-structural main-
tenance and repair, custodial care and supervision, and to
keep in force the insurance coverages or self-insurance
required herein, or in the Public Parking Facility Manage-

ment Agreement.
ARTICLE II

2.1 Rent Formula. As rent hereunder, Tenant shall pay
to Lessor, in the manner and at the times hereinafter pro-.
vided, a sum equal to twenty percent (20%) of the amount, if
any, by which the Annual Net Operating Income of the Hotel
exceeds One Million Five Hundred Thousand and No/100 Dollars
($1,500,000,00). As used herein, Annual Net Operating In-
come of the Hotel shall mean the gross receipts received
from the operation of the Hotel (including the merchandise
mart, exhibition areas, health club and associated restau-
rants, shops and facilities) and from the operation of
facilities on the roof of the Ramp during each fiscal year
of Tenant, reduced by: (i) all operating expenses of the
Hotel (including the merchandise mart, exhibition areas,

health club and associated restaurants, shops and facilities)
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and of facilities on the roof of the Ramp and all insurance
premiums and reserves for furniture, fixtures and equipment
paid or accrued during said year in accordance with gener-
ally accepted accounting practices; (ii) all sales and
excise taxes, including, without limitation, all taxes
imposed on the sale of food, beverages, tobacco and other
items and services, taxes imposed on the rental of rooms or
other facilities, and all entertainment or admission taxes,
and all taxes collected and remitted to any public author-
ity; (iii) all real estate taxes, ad valorem taxes and
special assessments (including interest) paid or accrued
during said year pursuant to Paragraph 3.1 hereof; and (iv)
all interest and principal paid or accrued during said year
on any debt or debts which are at any time and from time to
time secured by a mortgage, deed of trust or similar secur-
ity instrument, encumbering the Hotel or this Lease, or
encumbering the furniture, fixtures oY equipment therein and
thereon, whether such mortgage, deed of trust or similar
security instrument be a first or subsequent, junior lien.
(any said mortgage, deed of trust or similar security in-
strument encumbering the Hotel or this Lease [but not encum-
bering only said furniture, fixtures or equipment] is re-
ferred to herein as a mortgage on this Lease or, synony-
mously, a mortgage on Tenant's leasehold interest, and the
mortgagee, beneficiary or secured party is referred to
herein as the holder of a mortgage on this Lease or Tenant's
leasehold interest hereunder.) Provided, however, in no
event shall item (iv), which is the annual reduction for
payments of debt principal and interest, be an amount less
than the highest annual amount of principal and interest
paid or payable during any one of the three (3) full fiscal

years of Tenant commencing after the opening of the Hotel
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on any loan or loans secured by any said first and/or subse-~
quent lien or liens. As used herein, operating expenses of
the Hotel shall include each and every amount paid or ac-
crued for operating and maintaining the Hotel and the facil-
ities on the roof of the Ramp, including, without limita-
tion, all management and concession fees and commissions and
2ll management incentive fees paid by Tenant. Annual Net
Operating Income shall be determined before reduction for
any Federal, State or municipal income tax, or gross re-

ceipts or other tax in lieu of income tax.

2.2 Rent Payment. Tenant shall pay said rent to
Lessor annually. The annual period for rent payment shall
be the fiscal year of Tenant, as in effect from time to
time. Said annual rent shall be paid not later than the cne
hundred twentieth (120th) day following the end of each said
fiscal year. In the event of any change in said fiscal
year, or in the event the term of this Lease shall terminate
during any said fiscal year, because of an exercise of the
purchase option, or otherwise, an appropriate, ratable
adjustment shall be made in the calculation of rent for the
period or periods which is or are less than a full fiscal

year.

2.3 Audit and Records. For the purpose of permitting

verification of rent due to Lessor, Tenant shall keep true
and accurate books, records and accounts which shall dis-
close all information required to determine rent hereunder
including, without limitation, all records kept in the
ordinary course of business by Tenant and related to the
Hotel. Tenant shall keep and preserve said books, accounts

and records for a period of at least thirtyQSix (36) months
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following the end of each fiscal year for which rent is
payable. Not later than the one hundred twentieth (120th)
day following the end of each said fiscal year, Tenant shall
deliver to Lessor a statement of income and expense of the
Hotel during said fiscal year, certified as correct by an
independent certified public accountant. Lessor shall have
the right at any time during normal business hours, upon ten
(10) days' prior notice to Tenant, at Lessor's expense: to
examine and/or audit all said books, records and accounts
and to examine Tenant's income tax returns prepared in the
ordinary course of business and Tenant's statements of
financial condition, so prepared, all in a manner which does

not unreasonably interfere with the business of the Hotel.

ARTICLE III

3.1 Tenant to Pay Taxes. As further consideration for

this Lease, Tenant shall pay all real estate and ad valorem
taxes as are levied, assessed or imposed upon the Hotel
(and, if imposed, upon any appurtenant easement or upon
Tenant's use of the roof of the Ramp), including all in-
stallments of special assessments, together with interest
thereon, payable in the year following the year in which

this Lease is executed.

3.2 Time of Payment of Taxes and Receipts. Tenant

shall pay all said taxes and assessments in each and every
instance as the same become payable and before ény fine,
penalty or interest under the laws from time to time in
force may be added thereto for nonpayment thereof, excepting
only interest on deferred installments of special assess-

ments, and excepting payments which are delayed pursuant to
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the next following paragraph hereof. The holder of any
mortgage on this Lease shall have no personal liability for
any said tax or assessment until and unless said holder

shall become Tenant hereunder.

3.3 Tenant May Contest Taxes. Tenant shall not be re-

quired to pay any said tax or assessment for so long as
Tenant shall in good faith contest the same or the validity
thereof by appropriate legal or administrative proceedings,
and provided Tenant shall make the payments or partial
payments (but in no event less than the taxes paid in the
immediately preceding year) of any said tax or assessment
required in order to pursue any said legal or administrative
proceeding. Tenant shall pay any said contested tax or
assessment when the amount thereof has been finally deter-

. mined.

3.4 Use. Throughout the term and any extended term of
this Lease, Tenant shall use said demised premises only in
accordance with the aforesaid Development Plan for District
51. Provided, however, following the closing of the pur-
chase thereof pursuant to the purchase option set forth in
Paragraph 1.5 hereof, there shall be no limitation on the
use of said demised premises (other than such limitations as

are imposed by the zoning laws of the City of Minneapolis).

ARTICLE IV

4.1 Title Insurance and Site Improvements by Lessor.

Commencing promptly after execution hereof, Lessor, at its
sole cost and expense, shall do each of the following items

(unless previously done), all in accordance with said

-]l
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Development Agreement between Lessor and Tenant:

a. Cure any defect or exception to Lessor's mar-
ketable title to said demised premises or to the Ramp
Parcel.

b. Complete the removal of any and all above
grade buildings, structures and other improvements then
existing on the Hotel Parcel, including the removal of
slabs and foundations thereocf. Lessor is not in any
way responsible for removing any subsurface obstruc-
tions on the Hotel Parcel. If subsurface obstructions,
not to be removed by Lessor, should present themselves
in the course of comnstruction by Tenant, then it is the
sole responsibility and obligation of Tenant to take
the necessary actions and bear necessary expenses to
repair and remedy whatever problems are caused by such
obstructions,

c. Commence and diligently pursue the construc-
tion and installation of: all curbs, curb cuts, gut-
ters, sidewalks, landscaping and other improvements on
Grant Street, LaSalle Avenue, said Outlot B, and on
Nicollet Mall as shall be necessary to complete the
requirements of said Development Agreement not later
than the dates set forth therein, and in no event later
than the date Tenant is entitled to a certificate of
completion, as provided in Paragraph 5.3 hereof.

d. Secure a Lot division of Lot 1, Block 6,
Loring Park Development First Addition, as required by
said Development Agreement and ccmmence and diligently
pursue any subsequent new division required by any
change in the legal descriptions of the Hotel and Ramp

Parcels, pursuant to Paragraph 1.2 hereof.
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4.2 Completion and Coordination of Work. All of the

work and utility improvements set forth in subparagraphs b.
through d. of the foregoing paragraph shall be undertaken,

diligently pursued and completed by Lessor, in coordination
with Tenant's construction work on the Hotel and in accord-

ance with said Development Agreement.

ARTICLE V

5.1 Hotel Construction. Commencing not later than the

time required in said Development Agreement, Tenant shall
commence and diligently pursue to completion the construc-
tion of the Hotel, all in accordance with said Development
Agreement. The Hotel shall be constructed according to the
plans and specifications therefor. 1In said construction,
Tenant shall be bound by and do all of the following:

a. Complete said construction as required and
pay for all labor performed and materials furnished,
when due and payable.

b. Keep said demised premises free and clear of
all liens for labor performed and materials furnished
‘and defend, at its sole cost and expense, each and
every lien asserted or filed against said demised
premises, and pay each and every judgment made or given
against said demised premises, on account of any such
lien. Provided, however, Tenant Shall not be required
to pay, remove or discharge any materialmen's or ﬁech-
anic's lien or judgment against said demised premises
so long as Tenant shall in good faith contest the same
or the validity thereof by proper legal proceedings.
Pending any such legal proceedings, Lessor shall not

pay, remove or discharge such materialmen's or
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mechanic's lien or judgment thereby contested.

c. Indemnify and save Lessor harmless of, from
and against any and every claim, demand, action, cause
of action, or charge, including reasonable attorneys’
fees incurred by Lessor, arising out of or connected
with or alleged to arise out of or to be connected with
any act or omission of Tenant, or any agent, employee,
contractor or subcontractor of Tenant in or about said
demised premises.

d. Procure, or cause its gemeral contractor to
procure, before entering onto said demised premises,
and maintain in full force until all work for and of
said construction is fully completed: (i) a policy of
comprehensive general liability insurance written by a
company licensed to do business in Minnesota, indem-
nifying Lessor (as an additional'insured) against lia-
bility for injury arising out of or in any way connect-
ed with, or alleged to arise out of or in any way be
connected with any said work, with limits of liability
not less than $1,000,000.00 for each occurrence of
injury or death to one or more than one personm, and
$300,000.00 with respect to each occurrence of damage
to property; (ii) such workmen's compensation or other
insurance as may be required by the laws of Minnesota,
fully protecting Lessor; and (iii) a policy of so-
called "Builder's Risk - Completed Value Basis" with a
limit of coverage equal to 100% of the estimated value
of the improvements at the time of completion, which
policy shall be payable in case of loss to Tenant and
the holder of any mortgage on this Lease. Upon written
request, Tenant shall provide to Lessor a certificate

of the insurance in (i) or (ii), which certificate
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shall state that said insurance may not be cancelled or
the coverage changed without thirty (30) days' prior

written notice to Lessor.

5.2 Certificate of Completion. Tenant's work in con-

struction of the Hotel shall be deemed complete at such time
as Tenant is issued a certificate of completion, in accord-
ance with said Development Agreement.

ARTICLE VI

6.1 Tenant to Pay for Utilities. Tenant shall fully

and promptly pay when due all utility charges for all ser-
vices furnished to the Hotel during the full term of this
Lease, including without limitation, water, gas, electricity
and sewage disposal; provided, however, Tenant shall not be
responsible for any sewer availability charge waived under

said Development Agreement.

6.2 Tenant May Enlarge, etc. Tenant, at any time or

times after the issuance of the certificate of completion
and during the term of this Lease, may construct any addi-
tion to the Hotel, or may alter, enlarge, remodel or extend
the same, provided such construction, alteration, enlarge-
ment, remodeling or extension is done in accordance with the
conditions of this Lease. Tenant at any time or times dur-
ing the term of this Lease may alter, enlarge, remodel or
extend any facilities on the roof of the Ramp, or may add
new facilities, which are approved by Lessor, which approval
shall not be unreasonably withheld. Lessor shall initially
construct the Ramp in accordance with the Development Agree-

ment.
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6.3 Repair or Rebuilding of Structures. Whenever and

so often as Tenant shall construct an addition to or alter,
enlarge, remodel or extend the Hotel or any improvement on
said roof, Tenmant shall in each instance fully comply with
the provisions contained in subparagraphs a. through d. of

Paragraph 5.1 hereof.

6.4 Tenant to Indemnify Lessor. Tenant shall keep the

Hotel and all facilities on said roof in good repair and
safe condition, and in full compliance with all laws, ordi-
nances and regulations from time to time affecting the same,
including all boilers and elevators (other than elevators
which are a part of the Ramp), and shall indemnify and save
Lessor harmless against each and every claim, demand,
action, cause of action and charge, including cost and
reasonable attorneys' fees incurred by Lessor; and arising
out of or in any way connected with, or alleged to arise out
of or in eny way be connected with, the failure of Tenant to
keep any of the foregoing in all respects as herein pro-

vided.

6.5 General Liability Insurance. During the entire
term of this Lease, Tenant shall obtain and keep in full
force and effect at its sole expense a policy of comprehen-
sive public liability insurance with respect to said demised
premises, with a responsible casualty or indemnity company
licensed to do business in Minnesota, under which policy
Lessor shall be named as an additional insured, and with
1imits of liability not less than $1,000,000.00 for each
occurrence of injury or death to one or more than one person
and $300,000.00 with respect to damage to property. Tenant

shall also place and carry boiler insurance with such a
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casualty or indemnity company in an amount not less than
$100,000.00 loss per accident. Upon request, Tenant shall
provide Lessor with a certificate of said insurance, con-
taining a provision that the policy or policies may not be
cancélled or changed in coverage without thirty (30) days'

prior notice.

6.6 Fire Insurance. Tenant shall keep the Hotel and

the improvements on said roof and other improvements con-
structed, erected or made by Tenant upon said demised
premises, insured under a standard form of fire insurance
policy, with full extended coverage endorsement added, as
from time to time issued in Minnesota, with coverage equal
to not less than eighty percent (80%) of the full replace-
ment value of the Hotel and said improvements. Said policy
shall be payable in case of loss to Tenant ané the holder of
any mortgage on the demised premises. In case of loss or
damage from any of the hazards covered by said policy, Ten-
ant and/or the holder of any mortgage on the demised prem-
ises or on the Hotel shall be entitled to receive the entire

proceeds, to be used as herein provided.

6.7 Damage Not to Terminate Lease. Should the Hotel

be damaged or destroyed by any cause, such damage or des-
truction shall not effect a cancellation or termination of

this Lease.

6.8 Rebuilding After Destruction. In case the Hotel

or any improvement on the roof of the Ramp shall be injured
or destroyed by fire or other casualty which is a risk in-

sured by the insurance referred to in Paragraph 6.6 hereof,

Tenant, as soon as possible after the date of such injury or




destruction, shall commence to repair, restore or rebuild
said Hotel or improvement unless Tenant shall be required by
the terms of any mortgage on the demised premises to pay over
all or any portion of the proceeds of the insurance referred
to inAParagraph 6.6 hereof. In the event said mortgage so
provides, then Tenant shall have no obligation except as set
forth therein. In the event such injury or destruction
shall take place during the last ten (10) years of the
initial term of this Lease, or during either the first (1Ist)
or second (2nd) extended term of this Lease, then Tenant
shall have no duty to repair, restore or rebuild as afore-

said (unless so required by said mortgage) and the proceeds

-of said insurance shall be payable to Tenant and any holder

of said mortgage, all in accordance with said mortgage.
Provided, however, Tenant shall not, in any event, leave the
Hotel Parcel in a dangerous, hazardous or unsightly condi-
tion following any such injury or destruction; and, provided
further, in the event the roof of the Ramp still exists
following any substantial injury or destruction to an im-
provement thereon so that the same is not usable, Tenant
shall, at Lessor's request, remove what remains of the
injured or destroyed improvement.

Notwithstanding the foregoing, in the event that
the Hotel be rendered substantially unusable by a said fire
or other casualty and neither Tenant nor the holder of any
mortgage on this Lease, within three (3) years following the
date of a said fire or other casualty, shall have commenced
to restore or rebuild the Hotel, then Tenant shall be deemed
to be in breach hereunder and Lessor shall have the right to
terminate this Lease, in accordance with Paragraph 8.1
hereof, and subject to the provisions of Paragraph 7.5

hereof.
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ARTICLE VII

7.1 Subleasing and Assignment. Tenant's right, prior

to issuance of said certificate of completion, to sublease
all or any portion of the Hotel; to assign this Lease and to
grant concessions and licenses shall be governed by said De-
velopment Agreement. Provided, however, notwithstanding any
prohibition on assignment without Lessor's approval (prior
to completién) contained in said Development Agreement,
Tenant shall have the right, without said consent, to assign
this Lease as additional security to any construction or
permanent lender. Tenant shall, subsequent to the time it
is entitled to the issuance of the said certificate of com-
pletion, have the unrestricted right to sublet all or any
part of the Hotel and/or tennis courts and roof facilities,
or to assign this Lease and Tenant's interest hereunder to

any party, without the consent of Lessor.

7.2 Mortgage of Tenant's Interest, Tenant shall have

the unrestricted right to mortgage Tenant's leasehold inter-

est subject, however, to the limitations hereof.

7.3 Lessor Not to Mortgage, etc., Lessor shall not to

any extent encumber the fee title to the Hotel Parcel by
mortgage, deed of trust or like security instrument, and
shall allow no other lien or encumbrance to attach thereto.
In the event any such lien or encumbrance shall exist,
Tenant chall have the right, but not the obligation, to
remove the same and deduct the cost of such removal, in-
cluding reasonable attornmey's fees, from the rent next due
hereunder or (at Tenant's option) from the purchase price

to be paid upon a purchase of the Hotel Parcel after
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exercise of the purchase option, pursuant to Paragfaph 1.5
hereof.

Lessor shall continuously, for so long as the Ramp
shall stand, use the land at the corner of Grant Street and
the Nicollet Mall as a public open space, shall maintain the
same and the landscaping thereon in an attractive manner,
and shall not change any aspect thereof, or any improvement
or decoration, such as sculpture or other ammenity thereon,
without the consent of Tenant, which consent shall not be

unreasonably withheld.

7.4 Notice of Leasehold Mortgage. No holder of a

mortgage on this Lease shall have the rights or benefits set
forth in this Article, nor shall the provisions of this
Article be bindihg dpon Lessor, unless and until the name
and address of said holder shall have been deiivered to

Lessor.

7.5 Notice of Default to Mortgagee and Cure, etc.

Following the issuance of a said certificate of completion:

a. Lessor, upon notifying Tenant of any default
pursuant to the provisions of Paragraph 8.1 hereof or
pursuant to any other notice under this Lease, shall
also serve a copy of said notice upon the holder of any
mortgage on this Lease, and no notice by Lessor to
Tenant hereunder shall be deemed to have been duly
given unless and until said holder has been so noti-
fied.

b. Any said holder, in the event Tenant shall be
in default hereunder, shall, within the period and
otherwise as herein provided, have the right to remedy

such default, or cause the same to be remedied, and
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Lessor shall accept such remedy or performance by or at
the instance of said holder as if the same had been
made by Tenant.

c. For the purposes of this Article, no event of
default shall be deemed to exist under Paragraph 8.1
hereof in respect of acts to be done, or of conditions
to be remedied, if steps shall, in good faith, have
been commenced within the time permitted therefor to
cure the same and shall be prosecuted to completion
diligently and continuously as in said Paragraph 8.1

provided.

7.6 Mortgagee's Right to Extend. In the event Tenant

shall fail or refuse to extend this Lease for a first (lst)
or second (2nd) extended term by failing or refusing to A
exercise either right and option under Paragraph 1.4 hereof,
the holder of a mortgage on this Lease or on Tenant's lease-
hold interest shall have the right and option, upon written
request given to Lessor, to obtain from Lessor a new lease
for said demised premises, together with a grant of the ap-
purtenant easements, for the applicable extended term in
accordance with and upon the following terms and condi-
tions:

Said holder shall give said request not later than
the ninetieth (90th) day after the expiration of the
time for exercise by Temant of the option for the
applicable extended term, and on the one hundred twen-
tieth (120th) day after said expiration, Lessor and
said holder, or said holder's designee or nominee,
shall enter into a new lease for said demised premises.
Said new lease shall be entered into at the reasonable

cost and expense of the tenant thereunder, shall be
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effective as of the.date of termination of the then
current term of this Lease and shall be at the rent and
upon all the terms, conditions and covenants herein
contained, including the right to purchase and any
right to any further extended term.

In the event more than one holder of a mortgage on
this Lease shall make a said request for a new lease, then,
of the requesting holders, only the holder of the mortgage
having priority (or its designee or nominee) shall be en-
titled to a said new lease; and the requests received from
other holders shall be of no force or effect and shall not
be honored by Lessor. Priority under the preceding sentence
shall be determined by recording date, unless there is an
agreement of record altering the priority of mortgages on
this Lease as established by recording date, in which event
the priorities established in said agreement shall control.

3

7.7 Mortzagee's Consent to Modification Required. WNo

agreement between Lessor and Tenant modifying, cancelling,
amending or surrendering this Lease shall be effective
without the prior written consent of the holder of each
mortgage on this Lease. A termination pursuant to Section
8.1 hereof shall not be deemed an agreement between Lessor

and Tenant cancelling or surrendering this Lease.

7.8 Release of Mortgagee from Continuing Liability.

Following the issuance of a certificate of completionm, if
the holder of any mortgage on this Lease shall acquire title
to Tenant's interest in this Lease, by foreclosure of a
mortgage thereon or by assignment or conveyance in lieu of
foreclosure or if said holder shall acquire the tenant's

interest under a new lease pursuant to Paragraph 7.6 hereof,
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said holder may assign said title, this Lease or said new
lease and shall thereupon be released from all 1iability for
the performance or observance of the terms, covenants and
conditions hereunder or in said new lease contained and on
tenant's part to be performed and observed from and after
the date of such assignment, provided that Lessor shall
receive notice of such assignment, together with the name

and address of the assignee.

7.9 Estoppel Certificate from Lessor. Upon Tenant's

written request, Lessor shall provide to any lender who has
issued a commitment for permanent or comstruction financing
of the Hotel, to the holder of any mortgage on this Lease,
or to the assignee of any said holder, Lessor's written
certificate, in recordable form, stating:

a. This Lease (and specified modifications or
amendments, if any) constitute the entire lease agree-
ment and that this Lease is in fﬁll force and effect;

b. That no notice has been sent to Tenant of any
default, which default has not been cured (or, if such
is not the case, the nature of any alleged default).

The preparation and recording of said certificate shall be

at the sole expense of Tenant.

7.10 Modifications Required by Mortgagee. It is Ten-

ant's intention to mortgage this Lease in order to secure

financing to comstruct the Hotel. Consequently, Tenant may
notify Lessor of any request for the amendment or modifica-
tion of this Lease (to remove or change any term, condition
or covenant herein contained, or to add any new term, condi-
tion or covenant) made by lender who has issued the tempor-

ary or permanent financing commitment for construction of

-33-
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the Hotel, which amendment or modification is a condition
precedent to the closing of any said financing. In the
event Lessor shall consent to said requested amendment or
modification, which consent shall not be unreasonably with-
held, the parties shall amend this Lease, by a recordable
amendment. Provided, however, Lessor shall not be required
to consent to a change in rent due hereunder, or the term of
this Lease; but provided further, should any law governing
said lender in said financing require a longer minimum term
than herein provided in order to make this Lease legal
security for the loan to be made, then Lessor shall not
withhold consent to amend this Lease, to provide for said

required minimum term.

7.11 Subordination of Lessor's Interest. Lessor does

hereby subordinate fee title to said demised premises to any
mortgage on this Lease or Tenant's interest hereunder which
meets the requirements of subparagraph a. of Paragraph 7.12
hereof; and said fee title to said demised premises is and
shall be subordinate and subject to any mortgage on this
Lease which meets said requirements. Said fee title, to-
gether with the easements appurtenant to said deﬁised prem-
ises (as perpetual easements), shall, upon foreclosure of
any mortgage on this Lease meeting said requirements, pass
to the party acquiring title to this Lease upon such fore-
closure. Lessor shall execute a subordination agreement,
substantially in the form of Exhibit C, attached hereto and
by this reference incorporated herein. Lessor shall not be
required to execute any instrument which would obligate

Lessor for the payment of any indebtedness secured by said

mortgage.




7.12 Conditions of Subordination. The subordination

set forth in the foregoing Paragraph shall be on the follow-
ing terms and conditions:

a. Said mortgage shall be a first lien (includ-
ing any refinancing secured by a first lien) on this
Lease in favor of a responsible lender and must secure
a debt which is fully payable within the term of this
Lease, or within any extended term, if the option to
extend has been exercised. Said mortgage may, at
Tenant's election, also secure advances made for the
acquisition of furniture, fixtures and equipment for
the Hotel and for the roof of the Ramp.

b. Tenant shall furnish to Lessor an accurate
copy of the mortgage, deed of trust or security instru-
ment and the note or notes secured thereby, and all

other instruments required by the lender.

7.13 In the event Lessor shall have been given a
notice of the intention of any holder of a mortgage on this
Lease to foreclose said mortgage, Lessor shall have the
right to enter upon said demised premises to the extent
required to cure any default (other than a defauit only in
the payment of money) giving rise to such notice; provided,
however, such right shall extend only for the period during
which Tenant is entitled to cure such a default and shall
not constitute a termination of this Lease or of Tenant's

right to possession of said demised premises.

7.14 Remedies Separate. The holder of any mortgage on

this Lease may, at its option, exercise its rights under
Paragraph 7.5 hereunder, or under said mortgage; and the

election by said holder to pursue a right under Paragraph
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7.5 hereof in any one instance shall not be deemed a waiver
of any right it shall have under said mortgage in such
instance, or in any other instance. Nor shall the election
by said holder of its right to pursue any remedy, including
foreclosure, under said mortgage, be a waiver of any right

of which said holder is the beneficiary hereunder.
ARTICLE VIIL

8.1 Default. In the event Tenant shall violate, fail
to perform or be in breach of a covenant to pay rent or any
other amount due hereunder or any other term, condition or
covenant hereof or of said Development Agreement and shall
fail to pay or to cure such violation, nonperformance or
breach within sixty (60) days (unless a shorter périod is
provided in the Development Agreement) after being given
notice by Lessor of such violation, nonperformance or
breach, then Lessor may, subject to the provisions of the
subordination agreement and of Article VII hereof, reenter
said demised premises and terminate this Lease. Provided,
however, with respect to other than a failure to pay rent,
if Tenant shall, within said sixty (60) day (or said short-

er) period, take steps to cure such violation, nonperform-

ance or breach and such violation, nonperformance or breach

cannot reasonably be cured within said sixty (60) day (or
said shorter) period, then Lessor shall have no right to
reenter or terminate this Lease so long as Tenant diligently
and continuously prosecutes such cure to completion.

In the event Lessor shall violate, fail to perform
or be in breach of any term, condition or covenant hereof or
of said Development Agreement and shall fail to cure such

violation, nonperformance or breach within sixty (60) days
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after being given notice of such violation, nonperformance
or breach, then Tenant shall have the right to pursue any
remedy provided herein and the right, with the consent of
the holder of any mortgage on this Lease, to terminate this
Lease. In said event, Tenant shall have the further right
to cure such violation, nonperformance or breach and deduct
the cost of such cure, including reasonable attorney's fees,
from the rent next due hereunder or, at its option, from the
purchase price payable upon exercise of the purchase option

set forth in Paragraph 1.5 hereof.

8.2 No Election of Remedy. No remedy provided to

Lessor or Tenant hereunder or under said Development Agree-
ment shall be deemed an exclusive remedy and the election by
Lessor or Tenant of any such remedy shall not bar Lessor or
Tenant from pursuing any other remedy, for damages or other-
wise, whether available to either party hereunder, or exist-
ing at law or in equity. Nothing set forth in this Lease
shall, prior to the issuance of a certificate of completion,
limit any remedy of Lessor existing under the Development

Agreement.

8.3 Lessor's Right to the Hotel, etc. At the expira-

tion of the (initial or extended) term of this Lease or any
new lease entered into pursuant to Paragraph 7.6 hereof, or
at any earlier termination (other than a termination upon
closing of the purchase of the Hotel Parcel, following
exercise of said purchase option) of this Lease or of any
said new lease, all buildings, structures and other improve-
ments then part of the Hotel Parcel or located on the roof
of the Ramp shall become the sole property of Lessor and

title thereto shall vest in Lessor. Until said expiration
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or earlier termination, title to the Hotel and all other im-
provements constructed by Tenant, on the Hotel Parcel and on

the roof of the Ramp, shall belong to Tenant.

8.4 Notices. All notices required or permitted here-
under shall be in writing and shall be deemed given when
personally delivered to an officer of Tenant, if Tenant is a
corporation, or to a partner of Tenant, if Tenant is a part-
nership, or when mailed first class, postage prepaid,
registered or certified mail, return receipt requested, to
Tenant at the address of its home office, first above writ-
ten, with a copy, likewise mailed, to Messrs. Leonard,
Street and Deinard, 1200 National City Bank Bldg., Minne-
apolis, Minnesota 55402, Attention: Harold D. Field. Said
notices shall be deemed given to Lessor when gersonally
delivered to the Clerk of the City of Minneapolis, or when
mailed first class, postage prepaid, registered or certified
mail, return receipt requested, to the City of Minneapolis,
Minneapolis City Hall, Minneapclis, Minmesota 55415, Atten-
tion: Director, Development Marketing. Said notices shall
be deemed given or served upon the holder of any mortgage on
this Lease when personally served on an officer of said
holder, or when mailed, in the manner aforesaid, to said
holder at its address given pursuant to Paragraph 7.4 hereof
or which is of record. Lessor, Tenant or any said holder,
by proper notice hereunder given to each of the others, may
change its address for notice hereunder. In the event
Tenant shall assign its interest hereunder, or in the event
any said holder, or nominee oT designee of a said holder
shall become Tenant hereunder, or tenant under any new lease

entered into pursuant to Paragraph 7.6 hereof, then the

address for mailed notice to Tenant hereunder or tenant




thereunder shall be such address as is shown of record for
said assignee, holder, nominee or designee, oOr such address
of which the notice-giving party has been notified, if no

address is of record.

8.5 Captions. The captions and headings herein are
for convenience and reference only and do not limit or

construe the provisions hereof.

8.6 Severability. If any term, ¢ondition or covenant
of this Lease, or the application thereof to any circum-
stance shall, to any extent, be held by a court of competent
jurisdiction to be invalid, void or unenforceable, the re-
mainder of this Lease shall not be affected by such holding,
and the remaining terms, conditions and covenants hereof

shall continue in full force and effect.

8.7 TForce Majeure. The time within which Lessor,

" Tenant or the holder of any said mortgage shall be required
to perform any act or acts under this Lease or under the De-
velopment Agreement, andAwithout regard to any schedule set
forth in the Development Agreement, except for payment of
money, shall be extended to the extent that the performance
of such act of acts shall be delayed by acts of God, fire,
windstorm, flood, explosion, collapse of structures, riot,
war, labor delays or disputes, delay or restriction by
governmental authority, inability to obtain or use necessary
material, or any cause beyond the reasonable control of the
affected party, provided, however, that the person or entity
entitled to such extension hereunder shall give notice to

each of the others of the occurrence causing said delay.
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8.8 Amendment. This Lease may not be amended, modi-
fied or supplemented except by a writing, executed by the
party against whom such amendment, modification or supple-

ment is sought to be enforced.

8.9 No Continuing Waiver. No waiver of any term, con-

dition or covenant hereof or delay in the enforcement of any
remedies hereunder in any one instance shall be deemed to be
either (i) a waiver of any other term, condition or covenant
hereof in such instance, or (ii) a waiver of suchvwaived or
delayed term, condition, covenant oT remedy in any other in-

stance.

8.10 Minnesota Law; Conflict with Development Agree-

ment, etc. The wvalidity, interpretation, conspruction,
performance and enforcement of this Lease shall be deter-
mined by the laws of the State of Minnesota. In the event
that any term, condition or covenant hereof, or the inter-
pretation, construction, performance OTr enforcement of this
Lease shall be in conflict with any term, condition or
covenant of said Development Agreement, then this Lease
shall control. And in the event that, following the execu-
tion of any subordination agreement, any term, condition or
covenant of this Lease, ox the interpretation, construction,
performance or enforcement hereof shall be in conflict with
any term, condition or covenant of said subordination agree-

ment, then said subordination agreement shall control.

8.11 ©No Joint Venture. The Lessor and Tenant are

neither joint venturers, partners nor principal and agent
and their relationship is solely that of landlord and ten-

ant. The provisions of this Lease in regard to the payment




by Tenant and the acceptance by Lessor of rent determined by
reference to operating income is only a reservation of rent

for the use of said demised premises.

8.12 Mortgagee Is Beneficiary. The holder of any mort-

. gage on this Lease shall be a third party beneficiary of all

rights herein created for said holder.

8.13 Binding. All of the terms, conditions and cove-
nants of this Lease shall be construed aé covenants running
with the Hotel Parcel, the Ramp Parcel and Outlot B and
shall inure to the benefit of and be binding upon the par-
ties hereto and upon their respective successors and as-
signs. Each easement set forth in Paragraph 1.1 hereof
shall be for the benefit of the Hotel Parcel, ;nd shall

burden the land subject to each said easement.

IN WITNESS WHEREOF, the parties have executed this

instrument as of the day and year first above written.

CITY OF MINNEAPOLIS

, Dl (R

[‘7 Maéﬁr
LESSOR

APROVED S 10 LEGALITY
g £

DATE

COUNTERSIGNZD . ASST. CITY

N

By WK\&xﬁg\x;o\\ocN¢ﬂ;,_
City Comptroller/
Treasurer




MART PLAZA HOTEL, INC,

i/ ' N
Its President :x

TENANT

STATE -OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

The foregoing instrument was acknowledged before me
this 29 day of Lkeembn _, 1978, by Abeyt Bofstede
Mayor of the City of Mipneapolis, a municipal corporation,
and by [yc)) Sch warzkesh, City Clerk, and by Hhary PRedds
City Comptroller/Treasurer, on behalf of the City.

Qs 2y
éﬂotary nglic

AR

STATE OF MINNESOTA )
) ss.
COUNTY OF EENNEPIN )

F VYAV AV 8

The foregoing instrument was acknowledged before me

this 21lst day of September , 1978, by Robert L. Schwartz
the i of Mart Plaza Hotel, Inc., a Minnesota

corporation, on its behalf.

] oot ogeer

l Notary Public

MORRIS M. SHERMAN
Jhiy NOTARY PUBLIC — MINNESOTA
HENNEPIN COUNTY
My Commission Expires Nov. 8, 1982
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EXHIBIT A

811 of Lot 1, Block 5 and Outlot C, and that part of Lot 1,
Block 6 which lies Northeasterly of the following described
line to wit: Beginning at a point on the Easterly line of
said Lot 1, Block 6, distant 97.00 feet Northerly of the
Southeasterly corner of said Lot 1, Block 6, as measured
along said Easterly line thereof; thence Northwesterly to a
point in the Northwesterly line of said Lot 1, Block 6, said
point being 39.00 feet Southwestérly of the most Northerly
corner of said Lot 1, Block 6, as measured along the North-
westerly line of said Lot 1, Block 6, and there terminating,
all in LORING PARK DEVELOPMENT FIRST ADDITION, according to

the plat on file and of record in the office of the County

Recorder, Hennepin County, Minnesota.




EXHIBIT B

That part of Lot 1, Block 6, LORING PARK DEVELOPMENT FIRST
ADDITION, according to the plat on file and of record in the
officé of the County Recorder, Hennepin County, Minnesota,
lying Southwesterly of the following described line to wit:
Beginning at a point on the Easterly line of said Lot 1,
distant 97.00 feet Northerly of the Southeasterly cormer of
said Lot 1, as measured along said Easterly line thereof;
thence Northwesterly to a point in the Northwesterly line of
said Lot 1, said point being 39.00 feet Southwesterly of the

most Northerly corner of said Lot 1, as measured along the

Northwesterly line of said Lot 1, and there terminating.




EXHIBIT C

SUBORDINATION AGREEMENT

THIS AGREEMENT, mede and entered into this 25th day of
Septembexr , 1978 , by and between the City of Minneapolis
(nereinafter called the "City") and
(hereinafter called the "Lender").

Recitals

A. The City entered into a certain Contract for the Lease and
Development of Certain Land in Development District No. 51 (Loring
Park) dated January 11. 1978 (the "Development Agreement'')
with Mart Plaza Hotel, Inc., a Minnesota corporation (''Tenant"),
wherehy the City agreed to demise the premises described in Exhibit A
attached hereto and made a part hereof (the '"Premises') to Tenant and
Tenant agreed to construct a hotel and related facilities therecn
(the "Improvements'), which Improvements shall be owned by Tenant.

eadd

B. Pursuant to the Development Agreement, the City and Tenant
have executed and delivered to each other a Ground Lease for the
Premises, which Ground Lease (the "Ground Lease') is recorced
in the office of the County Recorder in and for Hennepin County and
in the office of the Registrar of Titles in and for said County.

To secure performance of Tenant's obligations under the Development
Agreement, the City will retain certain reentry and other rights to
the Premisec, and will have a remainder right under the Ground Lease,
all as more fully set forth in the Development Agreement and in the

Ground Leese,

C. The Lender has agreed to lend a principal sum not exceeding
$ (herein called the "Loan'') to Tenant pursuant to
a loan agreement dated , 19 between Tenant and
Lender (said loan agreement, as the same mav from time to time be
modified, amended or supplemented, herein called the "Loan Agreement’).
The Loan is secured by a mortgage lien on Tenant's leasehold interest
in the Premises, pursuant to a certain Mortgage dated )
which Mortgage is to be recorded in the office of the County Recorder
in and for Hennepin County, Minnesota and in the office of the Registrar
of Titles in and for said County (said Mortgage, as the same may from
time to time be modified, amended or supplemented, herein called

"Lehder's Mortgage').

»

D. As a condition to making the Loan, the Lender has required
the execution of this Agreement and the City has agreed to do so
uncer the Development Agreement and the Ground Lease.

NOW, THEREFORE, in consideration of the foregoing, the City and
the Lender hereby agree with each other as follows: .

1. The City acknowledges receipt of a copy of Lender's

Mortzaze and the Loan Agreement and acknowledges that Lender's
Mortgaze and Loan are authorized and approved under the
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Development Agreement and the Ground Lease.

2. Subject to the provisions nereof, the City agrees
chat all irs right, title and interest in and to the
Premiscs and all ics rights and interescs under the
Development Agreement and the Ground Lease, including, but
ot limited to, the City's right of reentry to the Prenises

anc s remainder interest, are herepv made, are and shall
be fully subordinate and subject to Lender's Mortgage and

to any other lien or security incerest at any rime here-
after given to or acguired by the Lender in the Premises

and the Improvements U0 secure any sui advanced under the
Loan Agreement. .

3. Subject to the limitations set forth herein, Lender
shall have all the rights afforded to it in Lender's Mortgage,
as fully as if the City had joined in or executed Lender's
Mortgage.

+
— 1

4. This Paragraoh &4 shall apply only prior to the time at
which a certificate of complation is issued, in accordance with
the provisions of the Development Agreement. Until such time,
and in any case of default by Tenant in the construction of the
Improvements, as such a case of default is set forth in the
Loan Agreement or in Lender's Mortgage, Lender shall, before it
exercises its said right to accelerate or 1its option to foreclos:
give notice to the City of its intention so to accelerate, to
foreclose, or to do both. Thereafter, without limiting Lend
said right or said option, Lender, or any assignee or succes
of Lender as the holder of Lender's Mortgagze, or anvy holder of
a2 sheriff's certificate arising as a result of such foreclosure,
shall have the right, but not the obligation, to complete the
Improvements in accordance with the Develcpment Agreement. In
the event that, within six months following the giving of said
notice of in®ention to the City, Lencer, or any said holder of
Lender's Mortgage or of a said sheriff’s certificate, shall nct
nave entered into an agreement satisfactory to City for
comnletion of the Improvements, Or if such an agreement has been
encered into and Lender or said holder has not proceeded

diligently to complete construction of the Improvements, the
City shall have the right, but not the obligation, to purchase
the Loan by paving to the Lender or to said holder an amount
equal to the sum of the following:

>

e
SOY

a. The unpaid mortgage debt (less all appropriate
credits, including those resulting from collection and
application of rentals and other income received during
foreclosure proceedings).

b. All legal costs and charges of such foreclosure.

including reasonable attorneys' fees, as permitted by law.

c The net expenses, if any (exclusive of general
overhead), incurred by Lender or said holder as 2 direct
¢ of the subsequent management of the Improvements.
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d. The costs of any Improvements made by Lencer or
said holder.

Upon payment of an amount equal to said sum, the City shall be
entitled to a conveyance by quit claim deed from Lender or said
holder of all Lender's or said holder's right, title and
interest in and to the Premises, which Lender or said nolder
shall promptly so convey.

5. This Paragraph 5 shall apply only prior to the time at
which a certificate of completion is issued, in accorcance with
the provisions of the Develoovment Agreement. The City acknowl-
edges and agrees that the Lender or said holder of the Lencder's
Mortzage or of said sheriff's certificate has no obligation to
comolete the Improvements; provided, however, that if the
Lender or a said holder elects to complete the Improvements,
either before or after foreclosure, then Lender or a said holder
azrees that it may not alter in any material wav the exterior
structure or the configuration of 'the Improvements or otherwise
- devote the Premises to any use inconsistent with the Development
Plan for said Develooment District (which Develooment Plan is des

ribed in the Development Agreement) without the prior approval
of the Cit '

6. Lender azrees that, before it exercises its right to
commence a foreclosure of Lender's Mortzage on the Premises,
it shall, not less than thirty days prior to said commencement,
give the City notice of its intention to foreclose. ‘Folilowing
tne giving of such notice, the City shall have the right to
cure any existing default, and the Lender shall not commence
a foreclosure during said 30-day period; provided, howaver,

that the City's right to cure shall expire at tiie end o
said 30-day period.

7. Except as expressly set forth in this Agreement, Lender
all have no obligation to the City of any kind whatsoever
th respect to the Loan and Lender may administer the Loan in
any manner it deems appropriate. The Lender may from time to
time extend, modify, amend, supplement, suspend, revoke,
rescind, change or terminate the provisions of the Lozan
Agreement, the Lender's Mortgage, the note evidencing the
Loan, and any other document issued to the Lender in ccnnection
therewith, without notice to or consent of the City, and
without affecting or impairing the rights and interests of
the Lender uncder this Agreement, orovided that no sucih change,
amendment or modification shall alter the essential purpose
for which the Loan is to have been made under the original
Loan Agreement and provided further that the Lender shall
send to the City a copy of any written arendment, modilicaction
or supplement to the Loan Agreement or the Lender's Mortgage,
however, any delay by the Lender in sending such a copy to
tne City or any failure of the Lender to send such a copy to
the City shall not in any way affect or impair any right and
interest of the Lender under this Agreement.

0
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8 Lender agrees and acknowledges that the City shall
have no liability under anv note or other evidence of
indebtedness secured by Lender's Mortzage and that the City

shall have no obligation to perform 2ny affirmative covenant
or obligation of the Loan Agresment or of Lender's Mortgage.

9. The City represents TLO the Lender and
agrees as follows:

a. The making, delivery and performance of this
Agreement have been duly authorized by all necessary
actior: and this Agreement, when executed, shall be tne
valid and binding obligation of the City, enforceable 1in
accordance with its terms.

b. The City has taken all necessary action tec create
and establish the Laring Park Development Districet.

c. The Improvements are permitted by said Development
Plan and the Improvements and the contemplated use thereof
are permitted by the zoning for the Premises.

d. The City believes that it has taken all steps
reasonably necessary Lo assure that said Development Pian
is in compliance with current applicable environmental
laws and regulations.

e. The making, delivery and performance of the
Development Agreement and the Ground Lease have been
duly authorized by tine City, and are valid and binding
obligations of the City.

10. The City further agrees that upon the commencement of
any action, proceeding or lawsuit challenging the coustruction
of the Improvements, the City will cooperate with Tenant and

£ to

the Lender in defending such action, proceeding or lawsul
the exctent not prohibited by law.

11. To the extent that any provision of the Development
Agreement or the Ground Lease is inconsistent with a provision
of this Agreement, this Agreement shall govern.

12. All documents to be sent by the City pursuant herezo
and all notices to be given toO the City pursuant to Paragrapis
and 6 shall be in writing ana shall be deemed given when
nersonally delivered to the Clerk of the City of Minneapolis,
or when meiled, first class mail, postage prepaid,‘certifieu
or registered mail, addressed as follows:

City of Minneapolis

Attention: Director, Development Marketing
tinneapolis City Hall

Minneapolis, lMinnesota 55415

b=




13. This Agreement may not be amended, modifiecd or
supplemented except by 2 writing, executed by the party
against whom such amendment , modification or supplement
is sought to be enforced.

14. All of the terms, conditions and covenants of this
Agreement shall be binding upon and shall inure to the
benefit of the parties and their respective successors and

assigns.

IN WITHESS WEEREOF, this Agreement was executed as of the day
and year first above written.

<

~

CITY OF MINNEAPOLIS

By

Mayor

Attest

(@]
"J
r
<
o
N
m
)

Countersigned
g

Cicy Comptroller/Treasurer

[Lender]

By

Its

TATZ OF MIHHNESOTA)

COLUTY OF HEMMEPIN)
The foregoing instrument was ackﬂow‘edgeu before me t
dav of ; by '

Mayor of the City or Minneapolis, a municipal corporacion, anc by
, City Clerk, on behalf of the City.

Notery Puplic




The foregoing instrument was acknowledged before me this

and

day of by
 respectively the
and of
a , on its behalr.

Notary Public
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EXHIBIT A

All of Lot 1, Block 5 and Outlot C, and that part of Lot 1, Block
6 which lies Northeasterly of the following described line to wit:
Beginning at a point on the Easterly line of said Lot 1, Block 6,
distant 97.00 feet Northerly of the Southeastefly corner of said
Lot 1, Block 6, as measuréd along said Easterly line thexeof; thence
Northnwesterly to & point in the Northwesterly line of said Lot 1,
Block 6, said point being 39.00 feet Southwesterly of the most
Northerly corner of said Lot 1, Block 6, as measured along the
Northwesterly line of said Lot 1, Block 6, and there terminating,
all in LORING PARK DEVELOPMENT FIRST ADDITION, according to the plat
on file and of record in the office of the County Recorder, Hennepin
County, Minnescota (hereinafter, "the Yotel Parcel"), together with
the following easement rights:
a. The right to encroach onto Outlot B, Loring

Park First Addition, for the piers, foundations, columns

and footings of the most northerly wall of the Improvements,

for so long as the Improvements shall stand and as the same

may be altered, modified or reconstructed from time to time.

5. The exclusive rights (i) to encroach onto that

part of Lot 1, Block 6, Loring Park First Addition which

lies Soutnwesterly of the following described line, to wit:

Beginning at a point on the Easterly line of said Lot 1,

Block 6, distant 97.00 feet Northerly of the Southeasterly

corner of said Lot 1, Block 6, as measured along said

Easterly line thereof; thence Northwesterly to a point in

the Northwesterly line of said Lot 1, Block 6, said point

being 39.00 feet Southwesterly of the most Northerly corner

of said Lot 1, Block 6, as measured along the Northwesterly

line of said Lot 1, Block 6, and there terminating (herein-

after, "the Ramp Parcel") for the piers, foundations,

columns, and footings of the southwesterly wall of the
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Improvements (which may be common with or separate from

the piers, foundations, columns or footings for the north-
easterly wall of the improvements on the Ramp Parcel,
hereinafter, "the Ramp"), and for any other building
component or building element of the Improvements which

may overhang or encroach unto the Ramp Parcel, from time

to time, inéluding without limitation, the flashings,
cornices, fascia, mechanical egquipment, pipes or drains

of the Improvements, for so long as the Improvements shall
stand and as the same'may be altered, modified or recon-
structed from time to time, and (ii) to connect, embed or
insert and maintain any said component or element to or into
the northeasterly wall of the Ramp, Zcr sc long as the Ramp
and any alteration, modification or reconstruction thereof
shall stand and the structural integrity thereof is not
impaired. The right created in (ii) is not. an easement of
support in the Ramp for the benefit of the Hotel P;rcel.

c. The non-exclusive right, for so long as the
Improvements shall stand, as the same may be altered,
modified or reconstructed from time to time, £for all patrons,
customers, guests, employees, agents and business invitees
at the hotel and related facilities which are a part of the
Improvements (hereinafter, collectively, "Hotel Guests") and
their motor vehicles to use and to pass over, across and
upon all driveways which are existing from time to time on
the Ramp Parcel, without hindrance, limitation or restriction,
in order to have free ingress and egress from, to and between
the Improvements, the Ramp, Grant Street and LaSalle Avenue,
or the public streets replacing Grant Street and LaSalle
Avenue, by whatever name called.

d. The non-exclusive right for Hotel Guests to use and
to pass over, across and upon all public hallways, corridors,

stairways and stairwells of the Ramp; all public passages

3206




between the Ramp and the Improvements; all public elevator
lobbies connecting the Ramp and the Improvements; and other
public areas as shall be constructed or which are existing
from time to time in the Ramp, for so long as the Ramp
shall stand, as the same may be altered, modified or recon-
structed from time to time, and the right to use all public
elevators, escalators or other means provided for elevation
to the roof thereof, all without hindrance, limitation or
restriction (except as herein provided), in order to have
free ingress and egress from, to and between the Improvements,
the Ramp and the roof of the Ramp. Nothing in the subpara-
graph d. shall limit the right of the City to impose such
restrictions on pedestrian use of the Ramp public areas as
may reasonably be regquired for safety and for security
purposes.

e. The exclusive right for any tenant pf the Impro&e—
ments, its agents and employees to enter upon the Ramp, for
so long as the Ramp shall stand, as the same may be altered,
modified or reconstructed from time to time, and onto the
Ramp Parcel without hindrance, limitation or restriction,
except as herein provided, when necessary in order to
maintain, repair,- alter, reconstruct or modify (i) any
building component or building element of the Improvements
(as the same may be altered, modified or reccnstructed from
time to time) including, without limitation, their structural
parts, their elevators, and their foundations, and (ii) any
tennis or other facility located on the roof of the Ramp
(as the same may be altered, modified or reconstructed from
time to time). The right set forth in this subparagraph e.
does not include the right to park or store motor vehicles,
without charge, except as needed for said maintenance, repair,
alteration, reconstruction or modification. Any said entry

upon the Ramp or Ramp Parcel shall be in a manner which dces
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no damage or injury to the Ramp and does not unreasonably
interfere with business at the Ramp or with the customers,
employees, agents and business invitees at the Ramp, and
each entry, except for an emergency situaticn, shall be
only upon thirty (30) davs' prior notice, or more.

f. The exclusive rights, for so long as the Ramp
shall stand, as the same may be altered, modified or
reconstructed from time to time, (i) to use the roof of
the Ramp and the air space over the Ramp to construct and
maintain thereon»tennis courts and/or other facilities, and
(i1) to insert or embed into said roof and the Ramp and to
maintain therecon or therein such anchors and other con-
struction elements and fixtures as may be required for said
tennis courts or facilities, including, without limitation,
protective fencing, anchors for the surface of said tennis
courts, canopies, awnings, other enclosures, mechanical and
utility systems and eguipment, lights,‘pipes and drains,
so long as the structural integrity of the Ramp is not
impaired.

g. The exclusive right to connect, embed or insert
and maintain any tie, connection or other building comgonent
or building element of the Improvements into the elevated
walkway structure over LaSalle Avenue, which sﬁructure shall
abut the Improvements at approximately Outlot C, Loring Parx
Development First Addition, so long as the structural integrity

of said walkway is not impaired.
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