Community Planning and Economic Development Planning Division Report

Community Planning and Economic Development Planning Division Report


Community Planning and Economic Development Planning Division Report

Zoning Code Text Amendment 

Date:  July 21, 2008
Initiator of Amendment:  Council Member Glidden
Date of Introduction at City Council:  December 7, 2007
Ward:  Citywide
Neighborhood Organization:  (If Applicable):
Citywide
Planning Staff and Phone:
Steve Poor, Zoning Administrator, (612) 673-5837




Erik Nilsson, Assistant City Attorney, (612) 673-2192

Intent of the Ordinance:
The intent of the amendment is to provide a codified, administrative process to be used in reviewing and deciding upon requests for exceptions from generally-applicable zoning requirements based on a claim that the request is a "reasonable accommodation" under applicable federal law.
Appropriate Section(s) of the Zoning Code:

Chapter 520:  Introductory Provisions

Chapter 525:  Administration and Enforcement
Background:  The attached Zoning Code text amendment provides a process to be used in reviewing and deciding upon requests for exceptions from generally-applicable zoning requirements based on a claim that the request is a "reasonable accommodation" under the provisions of the Federal Fair Housing Amendments Act of 1988 ("FHAA" or the "Act"), 42 U.S.C. § 3201 et seq.  Although any type of zoning regulation is subject to the Act, examples of the types of zoning requirements for which accommodations have been requested in Minneapolis and other cities include the following: spacing requirements, maximum number of residents, definition of family, location and design of parking facilities, and maximum fence height.  Whether a reasonable accommodation must be granted involves factual determinations that must be made on a case-by-case basis.  The proposed amendment vests this authority in City staff, namely the Zoning Administrator or his/her designee, as appropriate, in consultation with the City Attorney’s Office.
The FHAA makes it illegal to "discriminate in the sale or rental, or to otherwise make unavailable or deny, a dwelling to any buyer or renter because of a handicap of . . . that buyer or renter . . . or any person associated with that buyer or renter . . ..”  42 U.S.C. § 3604(f)(1).  “For purposes of this subsection, discrimination includes . . . a refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling . . ..” 42 U.S.C. § 3604(f)(3)(B).

The evaluation process for determining whether federal law requires an accommodation in how the City's zoning regulations are applied or enforced is broken down into three areas of inquiry.  First is a determination whether the request is being made on behalf of a person or persons who are considered disabled under the provisions of the Act.  The second issue is whether the requested accommodation is necessary to afford such persons equal opportunity to use and enjoy a dwelling.  Finally, it must be determined whether the requested accommodation is reasonable.  As stated above, each request for an accommodation under the FHAA must be analyzed in the context of its particular factual circumstances.

1.
Disability
With respect to a person, "handicap", as stated and defined in the federal statute, means:

(1) a physical or mental impairment which substantially limits one or more of such person's major life activities,
(2) a record of having such an impairment, or

(3) being regarded as having such an impairment,


but, such term does not include current, illegal use of or addiction to a controlled substance.  42 U.S.C. §3602(h).
Examples of physical and mental conditions that have generally been found by the courts to constitute impairments under the Act include alcoholism, past abuse of drugs, chronic mental illness, mental retardation, and HIV/AIDS.


2.
Necessary to Afford Such Person Equal Opportunity to Use and Enjoy a Dwelling

One court has stated that the test of "necessity" is that "but for the accommodation, [handicapped persons] likely will be denied an equal opportunity to enjoy the housing of their choice.”  Smith & Lee Associates, Inc. v. City of Taylor, 102 F.3d 781, 795 (6th Cir. 1996).  The necessity issue in the Smith case was whether an accommodation should be made to relax the maximum number of residents allowed in a group home because adult foster care group homes could not otherwise be provided in the community because they would not be economically viable. The Smith case did not discuss whether "choice" should be broadly construed to include a choice for housing at a particular address.  Even though the availability of alternate locations may be relevant to the question of necessity, the vast majority of courts have emphasized that the mere fact that a group home facility could conceivably locate elsewhere in the city cannot be the sole basis for finding that an accommodation was not necessary because, under that interpretation, it was doubtful an applicant could ever prevail on an FHAA claim.  United States v. City of Chicago Heights, 161 F. Supp.2d. 819 (N. D. III. 2001); Developmental Services of Nebraska v. City of Lincoln, 2007 U.S. Dist. Lexis 32538 (D. Neb. 2007).  Regarding the city’s argument about the availability of alternative sites within the community, the court in the Chicago Heights case stated (emphasis added):

Under the City’s logic, a city could always prevail by showing that there were other locations available for the [group] home to locate somewhere in the city.  However the FHAA does not only outlaw discrimination in the denial of all housing; it outlaws discrimination in the denial of particular dwellings.

Id. at 836.

In cases where disabled people have sought an accommodation to allow for modification of their current housing (e.g. adding a more convenient parking access), the courts have phrased the necessity inquiry as whether "the desired accommodation will affirmatively enhance a disabled plaintiff's quality of life by ameliorating the effects of the disability" or whether lack of the accommodation would adversely affect the person's use or enjoyment of their home.  See Bronk v. Ineichen, 54 F.3d 425 (7th Cir. 1995); Trovato v. City of Manchester, 992 F. Supp. 493 (D. N. H. 1997).


3.
Reasonableness

With respect to accommodations of zoning requirements, an accommodation is not "reasonable" if it would: 1) impose an undue financial or administrative burden on a local government, or 2) if the requested modification to zoning requirements would create a fundamental alteration in a local government's land use and zoning scheme.  Joint Statement of the Dept. of Justice and the Dept. of Housing and Urban Dev't, Group Homes, Local Land Use, and the Fair Housing Act (August 18, 1999).  The first category, "undue financial or administrative burden" is not usually relevant to zoning decisions.  The criteria for unreasonableness in the second category (fundamental alteration of the land use or zoning scheme) have also been phrased as whether the requested accommodation would "undermine the basic purpose which the requirement seeks to achieve.”  United States. v. Village of Marshall, 787 F. Supp. 872 (W.D. Wis. 1991).  Courts have generally held that the granting of an exception for a dwelling that provides housing for people with disabilities in the group home setting does not change the residential character of a neighborhood and, therefore, does not result in a fundamental alteration.  Smith, 102 F. 3d 781.

Purpose for the Amendment:
What is the reason for the amendment?

What problem is the Amendment designed to solve?

What public purpose will be served by the amendment?

What problems might the amendment create?
The City has an affirmative duty under federal law to waive a zoning regulation where it is needed to allow disabled people the same opportunity to live in a certain neighborhood as people without disabilities and will not impose undue financial or administrative burdens on the City.  The proposed amendment provides a process for making a request for reasonable accommodation pursuant to federal law.  Minneapolis Code of Ordinances (MCO) §520.80 states:

Reasonable accommodation.  The city has a legitimate interest in preserving the character of residential neighborhoods by adopting regulations relating to the number and type of structures and uses, the number of persons who may occupy a dwelling or structure, and off-street parking, in order to control population density, noise, disturbance and traffic congestion.  However, these regulations shall not be applied so as to prevent the city from making reasonable accommodation as required by the Federal Fair Housing Amendments Act of 1988.

Despite this provision, the City does not currently have a codified process to consider requests for reasonable accommodation.  The City Council has addressed some requests for reasonable accommodation in the past through an appeal of the Zoning Administrator related to enforcement action taken at the property by the applicable inspectors, particularly in the area of maximum occupancy, or through the associated land use application public hearing and appeal process.  This process has been almost wholly reactive, whereas the proposed amendment seeks to be proactive and provide a method for efficient and detailed consideration of these requests by informed City staff through an application process.  This process will also take these requests out of the political realm where impermissible and unsubstantiated information often drives the decision rather than a detailed analysis of the facts as required by federal law.

Planning staff does not anticipate significant problems arising from the amendment.  An aggrieved applicant and/or immediately abutting property owners will have a right to appeal the written determination of the Zoning Administrator.
Timeliness:
Is the amendment timely?

Is the amendment consistent with practices in surrounding areas?

Are there consequences in denying this amendment?
The amendment is timely given the stringent requirements of federal law in this area.
Staff is unaware of other Minnesota municipalities that have taken similar steps to create a codified process to make a request for reasonable accommodation.  
The consequences of denying the amendment are that requests for reasonable accommodation will continue to be addressed on an ad hoc basis through an appeal of the Zoning Administrator related to enforcement action taken at the site or through the land use application process at the Planning Commission and/or City Council.  This ad hoc approach with different decision-making bodies involved has the potential to result in inconsistent and/or illegal decisions.
Comprehensive Plan:

How will this amendment implement the Comprehensive Plan?
Policy 4.12 of The Minneapolis Plan states the following:

Minneapolis will reasonably accommodate the housing needs of all of its citizens.  

Implementation Steps:

· Permanent housing for people with disabilities shall not be excluded by the zoning ordinance or other land use regulations from the benefit of residential surroundings. Special housing shall be available as needed and appropriately dispersed throughout the city.
· Appropriate departments and agencies of the city shall actively enforce anti-discrimination laws and activities that promote Fair Housing practices. 

The City’s draft revision to the comprehensive plan, The Minneapolis Plan for Sustainable Growth, which the City Council has approved for review by the Metropolitan Council, includes language similar to the above policy and implementation steps. The proposed amendment would further the City’s policy of reasonably accommodating the housing needs of all of its citizens. 

Recommendation of The Community Planning and Economic Development Planning Division:
The Community Planning and Economic Development Planning Division recommends that the City Planning Commission and City Council adopt the above findings and approve the zoning code text amendment.
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