
Request for City Council Committee Action 
from the Department of Community Planning and 

Economic Development - Planning 
 
Date: January 19, 2005 
 

To: Council Member Gary Schiff, Chair, Zoning & Planning Committee and Members of the Committee  

Referral to:  City Council 

Subject:  Appeal of the decision of the Zoning Board of Adjustment by Shane Walgamuth 
Recommendation:  The Board of Adjustment denied the appeal of the decision of the Zoning 
Administrator regarding the determination that setbacks are measured from the building wall and not the 
foundation for new construction at 3815 Washburn Avenue South in the R1 Single Family District and SH 
Shoreland Overlay District. 
Previous Directives:  None 
Prepared or Submitted by Shanna Sether, City Planner, (612) 673-2307 
Approved by Jack Byers, Planning Supervisor 
Permanent Review Committee (PRC)  Approval _____  Not Applicable _x___ 
Note: To determine if applicable see http://insite/finance/purchasing/permanent-review-committee-
overview.asp
Policy Review Group (PRG)  Approval ____ Date of Approval ____ Not Applicable _x__ 
Note: The Policy Review Group is a committee co-chaired by the City Clerk and the City Coordinator that 
must review all requests related to establishing or changing enterprise policies. 
Presenters in Committee: Shanna Sether, City Planner 
 
Financial Impact (Check those that apply) 
__x_ No financial impact - or - Action is within current department budget. 
(If checked, go directly to Background/Supporting Information) 
___ Action requires an appropriation increase to the Capital Budget 
___ Action requires an appropriation increase to the Operating Budget 
___ Action provides increased revenue for appropriation increase 
___ Action requires use of contingency or reserves 
___ Other financial impact (Explain): 
___Request provided to the Budget Office when provided to the Committee Coordinator 
 

http://insite/finance/purchasing/permanent-review-committee-overview.asp
http://insite/finance/purchasing/permanent-review-committee-overview.asp
http://insite/finance/purchasing/permanent-review-committee-overview.asp


 
Community Impact (use any categories that apply) 
 
Ward: 13 
 
Neighborhood Notification:  Linden Hills Neighborhood Council 
 
City Goals: See Staff Report 
 
Comprehensive Plan: See Staff Report 
 
Zoning Code: See Staff Report 
 
Living Wage/Job Linkage: Not applicable  
 
End of 60/120 Day Decision Period: On December 9, 2005, staff sent a letter to the applicant 
extending the 60 day decision period to no later than February 28, 2006. 
 
Other: Not applicable 
 
 
 
Background/Supporting Information Attached: Shane Walgamuth has filed an appeal of the 
decision of the Zoning Board of Adjustment denying his appeal of the decision of the Zoning 
Administrator. Staff recommended denial of the appeal of the Zoning Administrator’s decision. 
At the December 1, 2005 Zoning Board of Adjustment meeting, five (5) members voted to adopt 
the staff recommendation and denied the appeal of the Zoning Administrator’s decision 
regarding the determination that setbacks are measured from the building wall and not the 
foundation for new construction at 3815 Washburn Avenue South in the R1 Single Family 
District and SH Shoreland Overlay District. The minutes from the December 1, 2005, Zoning 
Board of Adjustment hearing and staff report are attached.  



Community Planning and Economic Development - Planning Division Report 
 

Appeal of the Decision of the Zoning Administrator 
BZZ-2711 

 
 

Date: December 1, 2005 
 
Applicant: Shane Walgamuth  
 
Address of Property: 3815 Washburn Avenue South 
 
Contact Person and Phone: Shane Walgamuth, (952) 546-1904 
 
Planning Staff and Phone: Shanna Sether, (612) 673-2307 
 
Date Application Deemed Complete: October 31, 2005 
 
End of 60 Day Decision Period: December 30, 2005 
 
Appeal Period Expiration:   December 12, 2005 
 
Ward: 13 Neighborhood Organization: Linden Hills Community Council  
 
Existing Zoning: R1 Single Family Residential District, SH Shoreland Overlay District 
 
Appeal of the decision of the Zoning Administrator: Shane Walgamuth has filed an appeal of 
the decision of the Zoning Administrator regarding the determination that setbacks are measured 
from the building wall and not the foundation for new construction at 3815 Washburn Avenue 
South in the R1 Single Family District and SH Shoreland Overlay District.  
  
 

525.170. Appeals of decisions of the zoning administrator.  All findings and decisions 
of the zoning administrator, planning director or other official involved in the 
administration or the enforcement of this zoning ordinance shall be final subject to appeal 
to the board of adjustment, except as otherwise provided by this zoning ordinance.  
Appeals may be initiated by any affected person by filing the appeal with the zoning 
administrator on a form approved by the zoning administrator.  All appeals shall be filed 
within ten (10) calendar days of the date of the decision.  Timely filing of an appeal shall 
stay all proceedings in the action appealed, unless the zoning administrator certifies to the 
board of adjustment, with service of a copy to the applicant, that a stay would cause 
imminent peril to life or property, in which case the proceedings shall not be stayed.  The 
board of adjustment shall hold a public hearing on each complete application for an 
appeal as provided in section 525.150.  All findings and decisions of the board of 
adjustment concerning appeals shall be final, subject to appeal to the city council as 
specified in section 525.180. 

 



Background and Analysis: The applicant is appealing the decision of the Zoning Administrator determining that 
setbacks are measured to the foundation wall and not the building wall. The applicant submitted building plans in 
November of 2004, proposing new construction of a single family home located at 3815 Washburn Avenue South in 
the R1 District. At the same time, the applicant submitted an application for a variance to reduce the required north 
interior side yard setback from 6 ft. to 3 ft. and a variance to reduce the required south interior side yard setback 
from 6 ft. to 4 ft. to allow for two cantilevers on the new single family dwelling. The building permit for the single 
family home proposal, without the cantilevers, was issued on December 1, 2004. The Board of Adjustment denied 
the variance on December 16, 2004. The applicant then appealed the decision of the Board of Adjustment to the 
Zoning and Planning Committee on January 20, 2005. The Zoning and Planning Committee and City Council 
upheld the decision of the Board of Adjustment denying the north and south side variances to allow for the 
cantilevers.  

 

The lot at 3815 Washburn Avenue South is approximately 40 ft. by 115 ft. (4600 sqft.) The building permit issued 
for the new single family home, without the cantilevers, showed the internal dimensions of the foundation on the 
survey at 28 ft. wide. The elevations of the structure also show an internal foundation dimension of 28 ft. Further, 
the elevations show an external dimension of the foundation and exterior building wall with a dimension of 29 ft. 
Therefore, based on the elevations, the structure would have been located 5 ft. 6 in. to the interior side property 
lines. The applicant misrepresented the location of the building on the survey by showing the internal measurements 
of the foundation.  

 

Section 546.160 of the zoning code addresses yard requirements and reads as follows:  

 

546.160 Yard Requirements. (a) In general. The minimum yard requirements for uses located in the 
residence district shall be set forth in each residence district, and in Chapter 535, Regulations of General 
Applicability, except as provided below. Required yards shall be unobstructed from the ground level to the 
sky, except as provided as a permitted obstruction in Chapter 535, Regulations of General Applicability.  

 

Building walls and exterior materials are not provided in Chapter 535, Regulations of General Applicability 
regarding permitted obstructions in the required yard. Therefore, building walls and materials must comply with 
546.160, where required yards shall be unobstructed from ground level to sky.  

 
Recommendation of the CPED Department Planning Division: 
 
The Department of Community Planning and Economic Development Planning Division 
recommends denial of the appeal of the decision of the Zoning Administrator. 



Board of Adjustment  
Hearing Testimony and Actions 

 
Thursday, December 1, 2005 
2:00 p.m., Room 317 City Hall 

 
 

Board Membership: Ms. Debra Bloom, Mr. Matt Ditzler, Mr. David Fields, Mr. John 
Finlayson, Mr. Daniel Flo, Mr. Paul Gates, Ms. Marissa Lasky, Mr. Matt Perry, Mr. Peter 
Rand  
 
The Board of Adjustment of the City of Minneapolis will meet to consider requests for the following: 
 
6. 3815 Washburn Avenue South (BZZ-2711, Ward 13) 

Shane Walgamuth has filed an appeal of the decision of the Zoning Administrator regarding the 
determination that setbacks are measured from the building wall and not the foundation for new 
construction at 3815 Washburn Avenue South in the R1 Single Family District and SH Shoreland 
Overlay District.  
 
CPED Department Planning Division Recommendation by Ms. Sether: 
The Department of Community Planning and Economic Development Planning Division 
recommends denial of the appeal of the decision of the Zoning Administrator. 

 
 
TESTIMONY 
 
Staff presented their report and recommendation to the Board of Adjustment. 
 
Finlayson:  Does the applicant care to make a statement? 
 
Shane Walgamuth, 2520 Abbey Hill Drive.  This is an honest mistake.  My architect called the city for the 
setback clarification and was incorrectly told that the setback was measured from the building wall.  
Ultimately what we have is a stone that sticks out 6 inches into the setback.  The city approved these 
plans that show the stone as I just described and the certified survey shows the house built exactly as 
shown on the plans that were approved.  This is not a life safety issue and changing it will cause 
hardship.  This house was designed by Carrigan-Curtis and prior to submitting plans, Carrigan-Curtis 
called Molly McCartney from Zoning on November 4 to clarify the setbacks.  What was discussed was 
that the setbacks were measured from the face of the foundation wall, not from the material attached to it.  
That is what we heard, that is what has been designed, that is what shows on the plans and that is what 
we built.  Carrigan drew the plans that shows the 6 inches of stone into the setback and again these plans 
were approved and Carrigan was here. But because of the time situation she had to leave.  This house 
was inspected throughout the construction process by the city and received a certificate of occupancy.  
There was no mention of the setback of this house until the house was completed and the stone had 
been on the house for 8 months.  The surveyor Tom Hortorf, I am sorry Tom if I butchered your last 
name, owner, president and licensed surveyor of HS Johnson Company is here to speak with us tonight.  
Tom surveyed the home and confirmed that it was built exactly as the approved plans.  You can see here, 
I am going to show some pictures as to what I am speaking to.   First of all, for those who are not familiar 
with the house, the specific issue is right here you can see the face of the house this way and this is 
where the stone goes beyond the foundation walls.  You can see that the architect (stepped away from 
microphone)…  Staff reports indicate that our survey misrepresents the location of the building on the 
survey - that is incorrect.  Tom will explain to you the standard practices in the surveying industry and that 
standard is to measure from the foundation and not from the façade that may change over the years.  The 
foundation will not change the skin may.  If you look at my statement of reason for appeal, that was 



submitted with the as-built survey, I clearly explain that the measurement was to the foundation and the 
stone extends beyond the foundation.  There was no attempt of misrepresentation here.  I am trying to 
follow the rules here.  Staff report also states that we sought a variance for cantilevers and the request 
was denied.  Because that request was denied, I did not build the cantilevers.  We did exactly what was 
submitted to the city and it was approved.  This is a financial hardship also, upholding this citation will not 
accomplish anything, just cause me financial hardship.  Enforcing this will cause me to strip off this stone.  
That does not help anyone, but only serves to harm me.  Again this stone is not a life safety issue, it is an 
enhancement to the house and the neighborhood.  I am a small builder, I was in commercial construction 
for 20 years with Opus and most recently with Ryan Companies, prior to starting my own company, 
Shane Homes, 3 years ago.  Shane Homes consists of my wife and myself.  I can not sell this house with 
this enforcement action pending.  With the monthly interest costs, we are at a break even point right now.  
Any additional work will only cost more and slow down the marketing process because the current 
completed house goes back under construction.  I believe this home is a positive addition to the 
neighborhood.  It is designed to fit the classic style of the other homes in the neighborhood including the 
stone on the foundation.  There are neighbors that love the house and do not want to see the stone 
removed.  An example of this is an anonymous call I received yesterday from a neighbor on Xerxes and 
stated that he did not support the petition that was going around the neighborhood by the Ainesworths.  
Another example was Sally Nelson, 3805 Washburn who liked the stone and does not want it removed.  I 
did not buy an old house, make some cosmetic changes and flip it to make a quick buck.  I made an 
investment of over 1 million dollars into the housing stock of this neighborhood.  As you know, you don’t 
get here unless there is some neighborhood opposition.  Here the hostilities come from the next door 
neighbors the Ainesworths.  I expect you will hear from them once I sit down.  We are gathered here 
today not because of the six inch stone issue, it is because of a spiteful neighbor that is trying desperately 
to find a way to hurt me financially.  I know this because Mr. Ainesworth told me that in a telephone 
conversation that we had 4 weeks ago.  You should be aware that both Mr. Ainesworth and Mrs. 
Ainesworth work for a competing residential builder called Charles Cudd.  You should also be aware that 
Mrs. Ainesworth’s behavior has already scared off one of my buyers. 
 
Finlayson:  Okay.  We really don’t care to hear anymore personality issues.  Also we are here to discuss 
whether or not the Zoning Administrator made the correct decision and not into a these factorial things.  
Please stick to the point.   
 
Shane Walgamuth:  My point here is I have been told that I would not be here if it wasn’t for the 
neighbor.  That is what I am trying to say.  I want to show you what I have to deal with. (Tape Recorder 
with Recording). 
 
Finlayson:  Please don’t. 
 
Shane Walgamuth:  No, I have to. 
 
Finlayson:  Your testimony has just been terminated if you punch that. 
 
Shane Walgamuth:  Places tape recorder on the podium.  Hopefully you will not force me to deface this 
house because of a spiteful neighbor.  This staff report says that I misrepresented the location of my 
building survey, so to speak to that I will have my surveyor come up and clear that up.   
 
Good Evening, my name is Tom Hodorff, I am President and Owner of HSJ Land Surveyors, originally 
established in 1956 and I have been the owner for the past 10 years.  I am a licensed Land Surveyor in 
the State of Minnesota for the last 10 years as well.  Worked 10 years prior to that in the industry.   
 
Finlayson:  Your address, Sir? 
 
Tom Hodorff, 5315 Norwood Lane, Plymouth, Minnesota.  We survey 40-50 homes/buildings in the City 
of Minneapolis each year and other suburbs as well.  When we locate a survey as-built, we use the main 
foundation walls as our main objective to say what size the building is.  We don’t  locate the façade’s.  We 
locate them, but we don’t say or state them as that.  There is brick facing or stone facing or siding that 



sticks out.  The main objective is to be consistent within our measurements, that is what we are, we are 
professional measurers.  If measure something that is not consistent or standard in one place and not 
moveable, we loose our reputation.  It sounds like here someone is saying that 29 feet across that 
building and I measured 28 accurately to the foundation walls and the main walls of the building.  That is 
what I am here to tell you people today. And it does fit the setbacks as stated earlier.  Thank you. 
 
Gates:  Question, How would a survey account for a cantilever?   
 
Tom Hodorff:  We would show it as a cantilever. 
 
Gates:  Why wouldn’t you then show this 6 inches of cantilever stone on a survey?   
Tom Hodorff:  We were asked to locate the foundation walls, the main walls of the building as to our 
understanding of the setbacks.  We do not locate the overhang, pipes that might stick out of the sides.  
Maybe eventually as the ordinances are read we need to do this, we have never done this in the past.  I 
mean, there are window wells and other stuff that go into this that sticks outside.  We have to have 
something that is consistent to measure to and that is what we have done in my last 15 years as a 
surveyor here in Minnesota.   
 
Gates:  Thank you. 
 
Finlayson:  Anyone else to testify in favor? 
 
Good Evening, Joe Springer, 200 South 6th Street, Suite 4000, in Minneapolis.  Ladies and gentlemen 
obviously it has been a very long evening despite being an attorney, I will keep my comments very short.  
There are two issues here that ought to be brought up before this honorable Board.  The first is a legal 
issue of a stopple and the second is really an interesting issue of interpretation and policy of the Zoning 
Ordinances.   First on a stopple this body has probably dealt with this before, but a stopple is a well 
established legal principal in the State of Minnesota and sometimes being referred to as detrimental 
reliance.  A stopple means that a party, such as the City of Minneapolis may be stopped or prevented 
from enforcing its Zoning Laws, where another party, such as Shane Homes has relied upon information 
or conduct of the City.  The stopple has been recognized in many Minnesota cases, I can provide those to 
the City Attorney, they include the Eden Prairie versus Lipke in 1987 decision of the Court of Appeals.   
 
Finlayson:  We do not hear legal precedent here.  This is all about whether the Zoning Administrator 
made the correct decision.   
 
Joe Springer:  I will be getting to that sir.  A stopple applies here because first the architect who 
designed these plans and who was here earlier today, called the city and was told that the setback ran to 
the building wall and that was the foundation.  Second, the plans that were submitted and approved by 
the city, showed the stone on the outside of the foundation and they showed that stone extending 6 
inches to the setback.  In fact, if you take a look at the city staff report as part of your materials, it shows 
that the elevation of the structure also showing internal foundation dimension of 28 feet further the 
elevation shown as external dimension of the foundation and external building wall dimension of 29 feet.  
Therefore based upon the elevations the structure would have been located 5 feet -6 inches into the 
interior property lines.  That is why we have elevations that are per the city approved plans that are part of 
the materials that are in front of you.  I believe this addresses one of the questions, sir in which I am 
getting into that was raised by one of the members earlier.  The house was built exactly per the plans that 
were approved by the city and there is no indication to the contrary.  Certificate of Occupancy was issued, 
stone was completed and on the property for 8 months prior to being a citation issued.  Fact of the matter 
here, Shane Homes has relied upon the approval of the city and information provided by the city and built 
exactly what was approved.  This is not a case, like the many cases we have all had to sit here before, 
where someone did not ask, where this panel has said many times, if there is a question on interpretation 
– ask.  That is precisely what we did and took the recommendation that this group has given to several of 
the prior people here today and this is what we were told and this is what we built.  Now, second issue is, 
is that the staff interpretation of the Zoning Code that is before you is incorrect and we believe is bad 
policy.  To take another example of the same issue that is before you, assume that you have a stucco 



house and whether or not you have problems with the stucco, or you are afraid that the stucco may 
threaten a potential buyer, you decide to put on another type of exterior – you put on hardy plank, stone 
or brick.  You heard the surveyor testify or tell you that his standard practice in doing 40 some residential 
surveys in the city of Minneapolis each year is to measure to the foundation when establishing the 
setbacks.  If you have a stucco home that is surveyed according to those standard practices, and you 
have your foundation right along the setback line and you decide to change that, you all of a sudden 
become non-conforming according to this interpretation of the Zoning Code.  The way around this is to 
interpret 535.280 of the Zoning Code, by saying that siding is not a projection of the principal residence.  
That provision provides as follows:  Talk about permitted obstructions, an accessory use of a structure 
and projections of a principal structure may be located in the required yard only as indicated by a “P” in 
Table 535-1.   That table as the Board is probably aware, allows certain things as balconies, decks, etc.  
The staff analysis here and really the issue before you is staff is saying, because brick is not listed in that 
group of what is permitted, that therefore any brick constitutes a violation.  You only get to this table 
however, if you find that the brick constitutes one of these items an accessory uses on structures, 
projections on a principal residence.  This is the consistency that Tom Hordorff, the surveyor was talking 
about.  It is the foundation that is consistent, not the exterior walls.  The exterior skin on a property can 
change.  And siding should not violate 535. 280, because it is not an accessory use on a structure and it 
is not a projection.  Now, we understand from Mr. Poor that this is a brand new issue before this Body.  
According to Mr. Poor, you have never dealt with this issue.  We believe that here is enough ambiguity to 
allow this to be and not to enforce the staff recommendation.  We also believe that coupled with the 
stopple the information that was incorrectly provided to us and with detrimental reliance, that the staff 
interpretation should not be upheld.  Thank you. 
 
Finlayson:  Anyone else to speak in favor?  I see no one.  To speak against?    Name and address, 
please? 
 
Charlie Ainsworth, 3811 Washburn, next door.  Just a couple of quick things.  A bunch of people in the 
neighborhood emailed about this when they got their notices.  The first one in your packet here speaks 
extensively to the lawyers remarks about the stopple, and the burden of proof and what has to happen 
with the city and not being a lawyer, I will not go into that.  However, I am a builder, an architect/designer.  
A couple of things, number one, Shane spoke kind of harshly about me, my wife and our attitude towards 
this.  We called him and got him into our home, before he even started the project and looked at his 
preliminary concepts and made a bunch of suggestions and have really tried to work from the other side 
of this thing with him all the way along.  We didn’t get very far, he did not adopt the things that we thought 
would make this a more appropriate house for the neighborhood.  All that being said, just two things.  I 
have been building for about 20 years all of the suburbs on the western and south side, Minneapolis and 
Saint Paul and have never been granted a permit or allowed to build a foundation that extended past the 
front yard, side yard, back yard setbacks.  There is no way you can call a foundation that supports brick 
or stone anything but a foundation.  It is the nature, it is what the word means, it is the foundation.  So, to 
say that brick or stone does not count or is not on top of the foundation, or that the foundation is magically 
inside the brick or stone, does not work.  Or like you said, it becomes a cantilever and becomes an illegal 
cantilever, the house is now 1 foot, 3 inches too wide.  I don’t know why this happened it shouldn’t have 
happened, right now it is encroaching and the setbacks are all done for a reason, and Molly McCartney, I 
have had a couple of opportunities to talk to your planning and zoning people, because I am building in 
the city and come up there, ask questions and apply for permits and stuff.  I ask them, “Is there anyone 
here that you wouldn’t count the stone inside and they said no”.  That is just an informal asking across the 
counter, but there wasn’t any of them.  It is common knowledge that that stuff is all included in the width 
of a house.  That is all I have to say.  Thank you. 
 
Finlayson:  Anyone else to speak against? 
 
My name is Ken Dahl and I live at 3808 Vincent Avenue South.  I am across the alley and two doors 
down from the subject property.  I sent an email to Shanna this morning and she responded with a 
message that the issue was going to be limited to “how do you measure a foundation”.  In my email I 
addressed each of the points that Shane Homes had made and they are reasons for making the appeal.   
I know we are late and so I won’t go through those, but there is one that I do want to bring up at the end, 



but I do want to address, let you know that I have other reasons why I object to this, but I will stick to the 
foundation issue.  Personally, I have a tough time or notionally have a tough time separating this 
decorative 6 ½ inches of stone that wraps this structural concrete block foundation.  It seems to be from 
my understanding of property law, if you permanently attach stone to something it because part of the 
real estate.  This decorative and functional foundation now establishes the foot print for that home.  The 
suggestions that façade’s change over time is ludicrous, how many people are chipping away at their 
foundations to replace it with different color stone?  I think what is happening here is that we are starting 
to use new materials and the builder should realize as they layer their foundation, the structural part of the 
home, they should take into consideration the width of the final structure.  Now to suggest that the 
decorative portion is not structural, I am not an architect or a contractor, but if you look at the picture, the 
siding flares out to the end of that additional six inches on each side.  Now maybe you don’t need that 
foundation to hold up that siding, but it sure looks like it.  That is the second point that I would like to make 
as far as interpretation of Zoning Ordinances.  When I googled this issue I found the standard and the 
standard said, “you interpret an ordinance in its ordinary meaning”.  It seems to me, if you put anyone in 
front of that house and asked them where the foundation ends or begins they would go to the exterior 
walls.  They will not be using some infrared goggles to see a structural component of that or minimally 
required.  I really find this distinction hard to understand.  The third point on this issue of setback is the 
purpose for a setback, is to allow the space between the home and the adjoining properties.  Right now 
there is not a 6 foot space on either side of that house.  I don’t believe the purpose of the ordinance has 
been satisfied.  Now moving onto the legal issue of a stopple.  I googled that as well. 
 
Finlayson:  Please don’t.  We are not lawyers, we do not do law.   
 
Ken Dahl:  Then I hope that the other comments of a stopple by the attorney will be disregarded. 
 
Finlayson:  They already have been. 
 
Ken Dahl:  The final point is that I have lived there for 17 years and I have known the Ainsworth’s since 
they have moved in, 4 or 5 years, they are good people, they are good neighbors, I have never, except 
for this one incident heard them complain about anything going on in the neighborhood.  They are not 
trouble makers.  I do not believe Shane’s assertion, that he is the one working with the neighborhood.  I 
have never met him, he has never asked me for advice and I have not heard one positive comment in the 
construction period this whole year.  It has been a very difficult process on us and we just want a 
resolution of this.  Thank you. 
 
Finlayson:  Anyone else to speak?   
 
My name is Chuck Sullivan and I live at 3829 Xerxes and I am an architect.  I sent my comments in an 
email, so I won’t go over those.  But I think the definition of a foundation is the issue here.  I learned that a 
foundation is that wall that carries/supports the first floor, rim joist and joist abutting it.  Some place there 
had to be a cantilever to support these stones that are subsequently somewhat below the first floor, I 
would say 4 feet and go to or into what is now the finished grade.  So the definition, there has to be a 
shoulder, or a shelf angle or something that is carrying the load and protruding out to add that stone.  
That is one.  The next thing is just to respond to this thing that the neighbors being against them, as an 
architect I have had to seek variances and I am not against anybody, I think the house has a lot of issues 
that I am not happy with.  I could state those, I am not intending to do that.  The neighbors are not against 
the house per say, we have to live within a set of guidelines and a set of rules and  we expect everybody, 
and if I came in here and needed to make some changes to my house, I know that I would have to 
examine the plan and see how I would fit into Zoning.  I don’t believe that that was done and the house 
was plunked on the site and it did not meet the requirements and has been forced into a narrow site.  
Thank you!   
 
Finlayson:  Anyone else to speak?   
 
My name is Ann Burns and I live at 3812 Vincent Avenue South.  There are just two comments that I 
would like to make.  First of all I think the builder does not want to own up to the requirements, preceded 



and did something that they should not have done.  Now they characterized the Ainsworth family in a very 
unfortunate light.  I live directly behind them and they are absolutely excellent neighbors and in terms of 
any trouble, they have never caused any trouble.  If we would talk about Shane Builders, they have.  So, I 
think I would just like to set the record straight and work by the rules, live by the rules and they did not 
need to come here today and speak in a very negative way about our excellent neighbors.  Thank you. 
 
I am Lawrence Furman, 3801 Xerxes Avenue South.  I want to be very brief and just mention that 
somebody spending that kind of money in putting up a house, somebody that is experienced  should not 
make a mistake like this.  Thank you. 
 
Finlayson:  Anyone else to speak. 
 
I am Penny Ainsworth and live at 3811 Washburn Avenue South.  Isn’t the general contractor the one 
suppose to be responsible for verifying all conditions?  Isn’t the general contractor the one who is 
suppose to know the Building Codes?  Isn’t the general contractor obligated, if not morally, then legally to 
abide by these codes?  If Shane would have read the codes front to back, he would have found by 
reading further that setbacks are referred to again in Article III of Yard Controls, all required yards shall 
remain open and unobstructed from ground level to the sky except as noted below.  Then the code goes 
on shows a chart of the permitted obstructions, stone is not a permitted obstruction.  Section 520.40, 
rules of construction reads, the word shall is mandatory and not discretionary, again all required yards 
shall remain open and unobstructed from ground level to the sky.  If you hang the stone into the setback 
space you no longer meet the required setback.  How simple is it.  Shane has not met his obligations, he 
has committed a violation, the house is too big and needs to be fixed – similar to the house at 52nd and 
Beard, which I am sure you are familiar with, Shane is not an exception.  
 
Finlayson:  I shutter to ask, but is there anyone else?  I see no one.  Close the Public portion of this item. 
 
Bloom:  If I could, I would like to move staff recommendations.   
 
Perry: Second. 
 
Gates:  I shouldn’t speak, because I should have been somewhere 20 minutes ago, but in the interest of 
seeing justice served here, I completely agree with most of the opponents, when they talk about the way 
buildings are typically measured.  I have been an architect for 25 years and cantilevers have to be 
included.  Cantilevers are a fact of modern building and if we did not measure to the cantilevered portion 
of the building, the Zoning Codes would be completely out the window.  However, that notwithstanding it 
is not at all clear to me that the applicant, appellant in this case misrepresented the plans.  It strikes me 
as a case of City perhaps not reading thoroughly through the plans.  I have not seen the drawings myself 
and so I ca not totally comment on that.  But from what I understand, things were built as they were drawn 
and submitted and Zoning permits and Building permits were granted and we have had this issue many 
times before and I have been coming down on the side of the appellant/applicant being able to rely upon 
the authority of the city when a permit is granted.  They get to abide by that permit and then go ahead and 
act on that basis.  I am confused about  the way the staff report is written, because it talks about the 
measurements being taken to the internal walls, the interior side of the walls, but that is not what the 
appellant or surveyor said, they said they measured to the outside of the foundation.  And so, which 
makes more sense to me as an architect and so I am questioning to some degree the level of specificity 
of this staff report.  To make a long story short, I am not going to support the motion.  Thank you. 
 
Flo:  Mr. Chair, if I may, just a couple of questions for staff.  If the Board were to agree with the staff 
recommendation and the finding of the Zoning Administrator, would the issue then be subject to a 
variance request? 
 
Shanna Sether (staff):  The applicant/appellant at this time does have the opportunity to apply for a 
variance.  That is correct.   
 



Steve Poor (Zoning Administrator):  Commissioner Finlayson and Board Member Flo.  They have the 
right to apply for a variance no matter what the outcome of your decision is today.  That is not precluded.   
 
Flo:  I assume, they could have, Instead of appealing the Zoning Administrators decision. 
 
Steve Poor (Zoning Administrator):  In fairness to the applicant and I discussed this and they were 
aware that they could file either.  Under the Zoning Code, filing the appeal holds at bay the orders for 
compliance.  So, at this point frankly they ran up against a compliance deadline, a deadline as you may 
guess, neighbors were interested in seeing upheld.  And, so in filing the appeal it held those orders in 
bayous.  
 
Finlayson:  Please call the roll. 
 
Roll Call Vote: 

Yeas:  Bloom, Fields, Finlayson, Flo, Perry 

Nays: Gates, Rand 

Recused:  Ditzler 

Absent: Lasky 
 
Ms. Bloom moved to adopt staff recommendation and deny the appeal of the decision of the Zoning 
Administrator regarding the determination that setbacks are measured from the building wall and not the 
foundation for new construction at 3815 Washburn Avenue South in the R1 Single Family District and SH 
Shoreland Overlay District.  Mr. Perry seconded the motion.  Motion passed. 
 
The motion denied the appeal of the decision of the Zoning Administrator. 
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