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BACKGROUND AND SCOP:E OF THE INVESTIGATION

On .TLilIy 17, 2001, the United States Attdmeys Office for the District of Minnesota filed a
charge of extortion against Minneapolis City Cc:)uncil Member Brian Herron. That charge
alleged that Herron took $10,000 from Minneap;olis businessman Selwin Ortega in exchange for
- Herron's promise to assist Ortega with Iicensing: issues facing his “Las Arnericas” grocery stores.
On the same:day the charge was filed, Herron résigncd from office and admitted his guilt
pursuant to a plea agreement. On August 29, 2601, the federal government announced the filing
of an indictrﬁent against Basim Sabri, a Minnea:polis property owner and developer. Those
charges invo:lved Sabri's offering of bribes to Hlerron —who, unknown to Sabri, had begun
cooperating with the gove-rmne.nt in late June, 2001, shortly after Herron was confronted with his
own illegal a:cts. Sabri allegedly offered money: to Herron in exchange for his official assistance
in connection with the development of a Minnelapolis hotel.

In co:nnection with each of the Herron ahd Sabri cases, the federal govefnment publicly
filed certain transcripts of FBI recordings of méetings among Herron, Ortega and Sabri. In
addition to bfeing evidence of Herron's and Sabﬁ's own conduct, those franscripts contain various
references by Herron and Sabri to other purport:cd acts of corruption within Minneapolis
government, particularly in the regulatory services areas.

On S:eptember 25, 2001, the City of Mi;]neapolis (the “City”) retained the Chicago law
firm of Stet];er & Duffy, Ltd. to conduct an independent investigation in connection with the
public alleg#tions arising out of the Herron/Sa’z;JrI cases. Stetler & Duffy, Ltd. also retained, with

the City's pérmission, a local private investigator (a former special agent of the FBI), to assist in

the investigation.




Although we have been formally retained by the City Attorney's Office and our contract
for legal ser:vices was approved by the City Council, we accepted this engagement on the
condition of complete independence in both the conduct of our investigation and the reporting of
our conclusions. The City Attorney's office provided us with various resources to conduct the
investigatioﬁ, including, fgr example, secure office space, supplies, computers, assistance in
contacting individuals for interviews, and the plrovision of City records and other materials.
Neither the iCity Attorney's Office nor any other City department, employee or official had any
involvemem:: in the substantive aspects of the ir}vestigation. Prior to issuing this report, we have
not reported back to any City official or employee about the results of our investigation.

The Esc:ope of this investigation was ,not;formally defined for us by the City. Instead, we
were providled with the Vpublic allegations from the Herron/Sabri cases (outlined in detail, below)
and instruct;ed that we were to rely on our experience and judgment in framing the scope of the
investigatiofn, given the practical limitations of; time and expense. We also inferred that the City
did not wanit an investigation that only mirrored the federal ¢riminal inyestigation. In the interest
of our independence, however, we did not receive specific guidance about the additional scope of
the investigiation.

Based on our initial review of the public allegations, as well as those practical limitations,
we preliminarily defined the scope of the invesﬁ:tigation to include the following areas:

|

(1) Allegations arising from the Brian Herron guilty plea and the Basim Sabri
. indictment; -

(2) Allegations of wrongdoing rela:ting to the City's regulatory practices from
. publicly-filed documents in the Herron/Sabri cases;




(3)  Other credible allegations of mohgdoing regarding the City's regulatory
functions; ‘
|

(4) - The City's regulatory policies and practices procedures as they relate to these
. allegations.

This vaestigation was not intended to b&ie a disciplinary investigation or to be used to
further any disciplinary investigation. Nor was Eit intended to be an exhaustive review or audit of
the City's reglulatory practices. Although we méke recommendations and suggestions in this
report, they Are only intended to highlight areasifor review and consideration by the City.
Moreover, chause of the limited nature of the i:nvestigation, the City might determine that
further areas of inquiry are needed that are not c::overed in this report. Rather than going beyond
what we beliieved was the reasonable scope of the investigation, we thought it prudent to issue
our ﬁndings:and recomme:ndations and leave it'to the City to decide if further work is necessary.

METHOD OF TH;E INVESTIGATION

We began by familiarizing ourselves with the structure of City government and, in
particular, the functions and responsibilities of the Department of Operations and Regulatory
Services. We did this by obtaining and review%ng organizational charts, the City Charter and
Code of Orciinance, and other background materials. We also spoke with management-level and

supervisory personnel in the following units of City government:

. Licenses and Consumer Services
.. Environmental Health
 ++» ' Zoning Administration
.. Planning Development Services
. Construction Inspection Services
. Housing Inspection Services
. - Planning Department
. Minneapolis Community Development Agency




i
To understand the specific allegations of wrongdoing, we reviewed various publicly-
available materials, including the Brian Herron plea agreement and written statement, the Basim
Sabri indictment, search warrant affidavits filed in each of those criminal cases, transcripts of
|

i

recordings attached to or quoted in those affidavits, and press reports. We also requested the
City Attorney's Office to provide us with copies of all documents provided to the United States
Attorney's Office pursuant to grand jury subpoena. Most of those materials related to

|
communications and files regarding properties owned by Selwin Ortega, Basim Sabri and

Manouchehr Dousti.
|

Among other materials reviewed duringlthe course of the investigation are the following:
City computérs, transcripts of depositions conducted in admini_strative hearings, records of City
Council and Committee proceedings and actionls, and other City records and materials requested
from speciﬁc:: City personnel or departments. .

Aﬁer: obtaining a basic understanding of the structure of the City's regulatory system and -
the public aliegations, we conducted a series of :interviews of City employees and officials, as

! |

well as other; individuals. Two factors drove th:e determination of which and how many
employees and officials to interview. First, we:wanted to ensure a broad cross-section of job
types and responsibilities within the regulatory:services areas. Second, because the public
allegations s:uggcsted that wrongful pressure was brought to bear with respect to specific
businesses O:I' properties, we targeted those job iaositions most likely to have had significant
contact with those businesses. None of the CitEy personnel we interviewed were selected because

of any credible information of wrongdoing. Especially given the large number of individuals

selected, it would be unfair and inaccurate to infer otherwise.
|




In totlal, we interviewed more than 70 inéiividuals in this investigation. Among those
interviewed wINere elected and appointed officials, department heads and deputies, supervisory
personnel, Clity attorneys, and more than 30 inspectors, including from the departments of
environment:al health, licensing, zoning, housin!g, and construction services. We also interviewed
many third parties, including former Council Member Brian Herron; Selwin Ortega, the federal
government's primary cooperating witness in the Herron/Sabri investigation; and Manouchehr
Dousti, alleg:ed to have given $2,000 to Herron.: We also requested Basim Sabri to submit to an
interview, al;‘.hough he had not agreed to that reci:luest by the time of the writing of this report.

QOur power and authority as investi gatoris derived solely from the City's power to compel
cooperation Ey its own personnel. We had no p;ower to force cooperation by third parties,
including former employees or officials, such as by the ability to issue subpoenas for documents
or testimouy:, or to execute search warrants. Wfle also did not have the power or the resources of
the federal g:overnmcnt, such as to conduct undfercover operations, surveillance or electronic
monitoring. :Nevertheless, we commend the City officials and employees for their cooperation
and assistan%;e in this investigation. We also found most third parties to be cooperative. It bears
noting, how%:ver, that we made requests for_inf(:)rmation from the United States Attorney's Office
— which poslsessed potentially critical informati:on bearing on our investigation of the City's
regulatory operations, including what other City officials or employees, if any, were subjects of
that investiglation. The United States Attorney's Office responded as follows: “I cannot confirm

or deny the existence of any additional invcstigations on this subject. However, it is the policy of

i .
the Departm;ent of Justiceand of this Office not to disclose any matters related to pending




prosecutions or investigations except as is necessary during the course of the prosecution or
| .

pursuant to Court Order.”

THE FEDERAL CHARGES AND RELATED PUBLIC ALLEGATIONS
. |
The public allegations mainly come from the Herron plea agreement and written

|
statement, the Sabri indictment, search warrant affidavits, publicly filed excerpts of transcripts of

recorded conversations, and other filings in the IHe:rrr)m‘ Sabri cases. The first of the public
allegations were in Herron's plea agreement of July 17, 2001, in which Herron admitted his guilt
for the offense of extortion under color of official right, a violation of 18 U.S.C. § 1951. Inthat
agreement, I-;Ierron admitted the following facts relating to that charge:

In M#y, 1998, Herron requested and rec?eived a $7,000 loan from a Minneapolis business
owner (now Ek.nown to be Selwin Ortega). In April, 1999, Herron accepted forgiveness of the -
$4,000 remaining balance then outstanding on the loan. In late June, 2001, Herron requestéd and

received a $10,000 cash payment from Ortega. , (Of’tega had been secretly cooperating with the

FBI, and his payment to Herron was at their request.) Herron's plea agreement admitted that at

the time of that payment he promised Ortega to: advocate on his behalf in connection with an
“active regu:latory issue pending before the City Council.” The specific charge and Herron's
guilty plea were only for this $10,000 payment.

In adidition to the Ortega payments, Hefron admitted in his plea agreement to receiving
payments ﬁ':om two other business persons within his ward. Both payments were for $2,000.
Neither business person is identified by name. ' One payment occurred in the Summer of 2000

and was made with “the understanding that the defendant would insure that the business operator

would not Have any inspection problems from the City of Minneapolis.” The other payment
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the date of which is not specified — was made with “the understanding that the defendant would

insure more favorable treatment for the business from the City of Minneapolis.”
Herron also admitted this conduct to the FBI in a written statement on June 29,2001. He

explicitly adr:nitted that the payments were “bribes.” However, neither the plea agreement nor

Herron's written statement contain any information suggesting that Herron actually took any

official action in exchange. for any of those payr%lents. Herron's written statement gives
additional de!tails regarding the two separate $2,:000'p'ayments from ward business persons,
although those individuals' identities were redac:ted. {We now know that one of those payments
was made byi an individual named Manouchehr bousti, who operated a used car lot at 3700
Chicago Avenue. We believe the other alleged payment was from Basim Sabri.)

Aﬁerlbeing confronted by the FBI about the payments from Ortega, Herron agreed to
cooperate with the government in its investigation of Basim Sabri. On August 21, 2001, the
government ﬁled an indictment against Sabri charging three counts of bribery in violation of 18
US.C. § 66&(5)(2). Sabri was charged with offering Herron bribes totaling $95,000 in exchange
for Herron's :promise to assist him (1) with obtaining “regulatory approvals” for a real estate
developrnentl at 2nd Avenue and Lake Street; (2:) by threatening the City's use of eminent domain
against priva{te business owners; and (3) with obtaining developmental grants from the City and

other municipal agencies. Again, however, there was no allegation that Herron — who was
|

working for the FBI at that time — ever actually committed or intended to commit any official
acts in exchange for the promise of those payménts. Sabri pleaded not guilty to those charges.

Cn January 22, 2002, those charges were dismissed by the court on legal grounds.
|




In colnnection with its investigation of Herron and Sabri, the government has filed
materials in %che public record, including afﬁda\%its and selected transcripts of recordings,
containing additional and more detailed MIegaﬁons. Many of those allegations involve the
regulatory oi)erations of the City. They are sun;lmarized as follows:

Sorn%atime in or before early 1996, Herron allegedly asked Ortega to transfer some
unidentiﬁed:property to an unnamed associate t!)f Herron. According to Ortega, his properties
soon came u;nder “intense scrutiny by inspectorls.” Which property and which inspectors were
allegedly inw:.rolved is not specified, but the imp:lication is that Herron caused those inspections to

occur in retaliation for Ortega refusing to transfer the property.

According to the allegations, the next significant contact between Herron and Ortega did
not oceur urétil the May, 1998, request by Herron for the $7,000 “loan.” Ortega claims to have-
felt coerced to make the loan because of Herron's official position. Herron repaid $3,000 of the
loan to Ortega in September, 1998. It is alleged that within days of Ortega accepting that
payment, City inspectors made a series of visit$ to Ortega's businesses. Again, the implication is
that this was in retaliation for Ortega agreeing to accept the partial loan repayment.

When Ortega complained to Herron about those inspections, Herron purportedly claimed
to be unawa:re of them. Nevertheless, he allege::dly offered to help Ortega obtain a “conditional
use permit”; if needed to a;roid the inspections,; and he promised to make some calls to “squash”
the problerﬂ. Herron then allegedly suggestedithat Ortega speak with Basim Sabri who could tell

Ortega how: Herron “did business.” Herron's relationship with Sabri at that time is not alleged.

Ortega subsequently met with Sabri in:December, 1998, at which time Sabri allegedly

told him that Herron denied sending City inspectors to harass Ortega. Yet Sabri also told Ortega




that he would find out “who you can write out tﬁe check to for Brian.” It does not appear that
Ortega madeéany such payment to or on behalf c:tf Herron (at least not until June, 2001), although
Ortega did aéree to forgive the remaining $4,00(5 loan balance in April, 1999.

Acco!rding to the p.ublic allegations, Orteiga‘s inspection problems with the City resurfaced

in February, 2001, when Ortega was served by tEhe City with a notice for a meeting of a Technical
|

Advisory Committee {“TAC”) concerning the possible suspension or revocation of Las

Americas' licenses. No specific allegation suggests that Herron caused or was involved in the

decision to institute the TAC proceedings, or that they were related in any way to Ortega's

financial rele:ltionship with Herron. '

At the government's behest, Ortega contacted Sabri to ask him if he could get Herron to

help him w1th the TAC licensing issues. On February 22, 2001, Sabri allegedly told Ortega that

the previous: day he had contacted the office of Fhen—Coupcil Member James Niland to cornpl-ain
about Ortega’s inspection problems. During that same conversation, Sabri told Ortega that

Herron had called the licensing department earlier that day on Ortega's behalf.

In April, 2001, the Public Safety and R{I:gulatory Services Comumitiee t;.)f the City Council

recommended referring Ortega's TAC issues tq an administrative hearing for possible license

revocation. {Herron was a member of that City'Council committee, and he voted in favor of the

referral to the administrative law judge, along with the rest of the committee.
| |

On I;VIay 5, 2001, despite having voted to recommend a revocation hearing for Ortega's

businesses, Herron allegedly promised Ortega that he would not let the City shut him down and

that he should not worry. On June 7, 2001, Herron allegedly reiterated to Ortega his

understanding that the remaining $4,000 loan balance had been forgiven. Herron then told




| - :
Ortega that Herron was encountering opposition from Council Member Niland in connection
with Ortega's license problems, and that Herron would try to persuade Niland not to shut Ortega

|
down. Herron also allegedly promised to speak with Council Member Doré Mead about Ortega's

license probllerns. :

On June 25, 2001, according to the'allegations, Herron asked Ortega for the $10,000

payment. During that same conversation, Herron told Ortega that he had been lobbying Council
Member NiIzla.nd and “others” not to shut Ortega's businesses down because Ortega is “Just getting
into complia;nce” and because he employs many people and provides many services. Herron then
purportedly stated that Niland was hard to conv;ince, although he was not really interested in
shutting Ort::ga down as long as he came into ciompliance. Herron again stated that he would
speak with éouncil Member Mead, and that he would inform her that Ortega was becoming
compliant. Herron then told Ortega that he “al\:vays tried to run i:iterfer_ence for you and help you
out with inspections and stuff.”

Acc:(:)rding to the allegations, Herron met with Ortega to receive the $10,000 payment two
days later. Jﬂ\t ti1at meeting, Herron promised O;rtega that he would help him obtain liquor
licenses for two of his businesses. Herron also;purportedly stated that he hadragain spoken with
Council Me:mber Niland about Ortega, and tha#% he “made it very cfear to ﬂle staff that I'm not
interested irln seeing you shut down.” He also promised to speak with other Council Members on
Ortega's belllalf.

Many related allegations about Basim Sabri's dealings with the City also warrant

attention. (jn April 29, 1999, Sabri told Ortegé that he had just made a $3,000 cash payment to

“another city councilman {i.e., other than Herron] who's very big.” Sabri also stated that Herron

10




I |
helped Sabri's businesses with some fire code violations. Sabri repeatedly bragged to Ortega that

he had inspectors and police officers on his “payroll.” Sabri explained to Ortega that he

|
sometimes paid cash, but that his usual method was to give inspectors gifts, such as certificates

or a stay at a hotel.

In Fel:aruary, 2001,. Sabri allegedly told Ortega about his asserted violations of campaign
finance laws.; In particular, Sabri said that he avoided the $300 campaign contribution limit in
connection with Council Member elections by h:aving employees, friends and relatives write
checks to can;didates, and then reimbursing thosé contributors. Sabrl also bragged that he was
raising $27,0b0 for Mayor Sayles-Belton's then—iupcoming reelection campaign, in exchange for
which she wc;ﬁld appoint him to two unspecified committees.

Briani Herron began cooperating with th::: federal government's investigation on June 29,
2001. His co;opcration included several recorded meetings with Sabri in July, during which Sabri

offered Herron bribes for official acts by Herron, as more fully described above. Because of his

status as a cooperating witness at that time, Herron did not perform those acts.

‘11




FACTUAL FINDINGS

Qve[gl H Conclusions o .

Brian Herron has admitted to engaging in a criminal offense in connection with his

| .
receipt of $10,000 from Selwin Ortega in June, 2001.! We have found substantial independent

evidence to confirm Herron's admission and guilty plea. We have also found substantial

" evidence that Herron acted illegally and/or unethically by taking money and things of value from

Basim Sabri-and Manouchehr Dousti. Herron attempted to influence some regulatory matters for

|
those indiviquals, possibly in exchange for those payments. However, we have found no

evidence to support the public allegations that other City officials or employees were knowingly
involved in I:Licrron's wroﬁgﬁll conduct or otherwise acted improperly. Herron's conduct appears

to be an abc1:-ration that is not indicative of the manner in which elected officials and employees
| .
of the City generally conduct themselves. In short, our investigation has shown the lack of any

systemic corruption within the City's regulatory functions.

Thisfdocs not preclude the possibility that other individuals have engaged in corrupt

| .
conduct from time to time — or even in connection with these events, although we have found no

| 1
specific evidence of any such acts. No system of government can completely prevent abuses

such as Herron's. The necessary discretionary authority of elected officials and public employees

alike means that there will always be the potential for abuse. However, the City's policies and

procedures, as well as its political culture and the professionalism of its personnel, serve to deter
' - |

‘On ‘February 6, 2002, Herron was sentenced by the United States District Court. The
terms of that sentence include twelve months incarceration and the payment of $4,000 restitution
to Selwin Ortega and $5,000 restitution to Manouchehr Dousti.

!
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corrupt practijces in the City's regulatory operatic%ns. As always, though, some recommendations
for improvemient — mostly prophylactic in nature — may be warranted.

The Public Allegations

Several factors required us to begin our ihvestigation by reviewing the charges against
Brian HerronE and the related public allegations concerning Herron's and Basim Sabri's asserted
contacts with the City's regulatory operations. First, because the Herron case was the impetus for
this investigaftion, it was necessary and logical to start by reviewing those allegations. Second,
the federal government has not shared their invefstigative information with us, other than what is
already in the public record. Although certain trianscripts of recorded conversations have been
released, most are excerpts which have only beep selectively disclosed, and many others have not
been disclosed at all. Third, because Herron pleiaded guilty, there will not be a trial in which that
information is fully disclosed. Similarly, because Sabri's indictment was dismissed by the court,
it is not clear when, if ever, the government's investigation will become public.? Finally, the
government's investigation would not have focused on all areas of potential concern to the City,
such as the City's regulatory policies, proccdure;s and structure. The investigation also would not
have addressied potential violations of adminjstr:ative, State and local law, as well as ethics
provisions.

1. The Ortega Payments to Herron

Itis I?eyond dispute that Herron engageca in at least one criminal act of extortion - the

request for and receipt of the $10,000 payment from Ortega. Herron has explicitly and

In 1ts recent court filing regarding Hcrron s sentencing, the government stated that it
intends elther to appeal the dismissal of the Sabn indictment or to seek prosecution of Sabri in
another venue.

13




repeatedly admitted his guilt for this act. He ha$ done so in his plea agreement and guilty plea

| .
and during hiis interview with us. Moreover, our review of the evidence dgmonstrates that
Herron's request for the $10,000 payment was c%learly made in connection with his promise to
help Ortega in connection with his licensing prclablerns. It is less clear whether the earlier $7,000
loan and the partial forgiveness thereon were “requests for bribes” (i.¢., extortion under color of
official righi). In his written statement to the FBI, Herron admitted that they were. However,

|
Herron seemed to contradicted that statement in his interview with us, saying that the loan and its
forgiveness ;were Ortega's ideas and were not tied to any quid pro quos. In fact, in his version of

events, as told to us, Herron consistently contradicted Ortega's statements and attempted to

minimize his own culpability. Nonetheless, because Herron's initial conversations with Ortega
: P g

regarding the loan were not recorded, we cannlot conclude whether that payment was linked to
any promis‘::s by Herron for official action. Wihatever the particular criminal violations by
Herron, howévever, our focus was on whether Herron actually performed or influenced any official
acts in excﬁange for the payments, and, more ilmportanﬂy, whether other City officials or
employees were knowing participants. |

As noted above, the public allegationsibegin with Ortega's claim that in or before early
1996, Herron made some sort of a proposal for Ortega to transfer real estate to one of Herron's
associates :!',md that, after Ortega rejected that proposal, Ortega's properties came under scrutiny

by some unidentified inspectors. Ortega spok:e with us about these allegations. In particular,

|
Ortega told us that Herron asked him to transfer his property at 401 East Lake Street to another

individual. According to Ortega, after he told Herron that the property was not available,

Ortega's businesses came under intense scrutiny. Ortega also claimed to us that a City inspector

14




{who he refused to identify) then confided in himl that Herron thereafter initiated a plan to close
down all of Oi-tega‘s stores.

Herroxffs version is far different from that: of Ortega. According to Herron, an individual
— with whom EI—Ierron was not a friend —told Hen:-on that he was interested in the property at 401
East Lake Suieet to use as a restaurant and asked him what he knew about the property. Herron
told this indi\%idual that thf: property was owned Iby Ortega and that he should contact Ortega if he
were interested in making an offer. (Herron statbs that he had known Ortega for some time from

the community business association and from Ortega contacting him about inspection problems.)

Herron asserts that he did not approach Ortega about that proposal or act as a middleman for the

potential pu:cl:haser. Instead, Herron claims that when Ortega subsequently informed Herron that
he did not want to sell the property, Herron told him that he should do whatever he wanted.

i
Herron further claimed to us that he did not seek to retaliate against Ortega for this.

The documentary and other evidence shows that Herron did indeed communicate with
|

City employ¢es in late 1995 and early 1996 regé.rding inspections of Ortega's properties,

including thq 401 East Lake Street store. Herron admits that these contacts occurred but asserts
that they wer'e unrelated t6 the potential sale of Ortega's property.
First,% in or about October, 1993, Herroniasked a licensing inspector to investigate whether
the 401 EastiLake Street store was involved in an unlicenced check-cashing operation. The
|

inspector responded to Herron by memorandum, stating that no license was required because the
|

business did'not charge more than a 1% fee:

15




I visited the store at 4th and Lake . . . and visited with Modesto

. Ernesto Reyes, the owner. Mr. Reyes states that he does cash
checks, but does not charge in excess of 1% as a fee. Thus, no

" license is required. I recall that Mr. Reyes made inquiries about a
year ago and discovered this exception. . . The amount of check

| cashing which takes place appears minimal when compared to the

. other business activities.

Herron confirmed for us that this was a Las Americas store.” He claimed that his request to the

licensing insbector was predicated solely on a constituent complaint received by his office.
On January 17, 1996, Herron again contacted the licensing department about the same
Las Americas grocery store. This time, Herron s request — which was in writing — informed the

licensing division of certain purported neighborhood complaints, and he requested a “TAC Call-
|

In Hearing™:

| During the past several months, my office has received several

complaints.about Las Americas. These complaints were received

from adjoining businesses, residents and neighborhood groups.

. The complaints have consisted of, but not limited to: unauthorized

. parking in adjoining businesses' parking space, delivery trucks

' blocking street traffic, and most recently commencing a

" remodeling project without City permits (Building Inspections has
been notified) and in the process, blocking the public sidewalk for
pedestrian use, with a deleterious effect on adjoining businesses.
Questionable activities also include check cashing policies,
harboring illegal aliens, and trafficking in stolen goods.

I am concerned enough about the above to inquire about calling a
TAC Call-In Hearing. ' '

The ' licensing inspector who responded to that complaint reported to us that the business

only had some minor health-related issues. The inspector reported back to Herron what he had

found at the:: property. Herron then decided thét there was insufficient predication for a TAC

| .
3Herron stated that he does not know who Modesto Emesto Reyes is.

16




proceeding,’ éand he told the inspector just to continue to monitor the problems. In fact, a note
subsequentlyl written on that document, by the inspector reads: “Spoke to B. Herron — wants to
hold off on '1:‘AC — just monitor . oo |

Herrén again denied to us that these contacts with the licensing department were
improper. Irflstead, he again claimed that this issue arose because his office was receiving
constituent éomplaints. Herron's administrative assistant at the time confirmed Herron's account.
After reviewing the above-quoted memorandum, she told us that she recalled personally
receiving se\Iferal telephone complaints from the Central Neighborhood Improvement Association
regarding the Las Americas store, and that she ;hereaﬁer typed the memorandum at Herron's
direction to address those complaints.

Abo;lt one month later, Herron c':ont'acte;d the same licensing inspector to investigate yet
another Las Americas store, this time at 336 East Lake Street, purportedly because of
nexghborhood complaints. The licensing mspector forwarded the complaint to a health inspector,
although we do not know the results from that inspection. Herron again denied any impropriety
with respect to that contact. Instead, he claimed to us that the request for an inspection was

based on a complamt his office received from a customer about foul-smelling meat purchased at

that grocery store. ,

Notwithstanding Herron's denials, we do not know whether Herron's contacts with these
inspectors were in retaliation for Ortega's alleged refusal to engage in the proposed real estate
| :
transaction or whether they occurred in the ordinary course of Herron's representation of his

. |
constituents. We have no evidence that Herron attempted to follow up on these contacts with
|

“For an explanation of the TAC proceédings, see pp. 23-24, below.
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additional pressure or with the suggestion of a qluid pro quo. Moreover, aside from these three
incidents, th;i-. inspection records are unclear abo;ut whether Ortega's properties came under
“Intense scru;tiny” in early 1996, as asserted by Ortega. Nevertheless, our investigation shows
that the licenising and health inspectors properly attended to their duties by responding to and
evaluating those complaints based on the facts ajwailable to them. There is no indication that they
took any adverse and unwarranted actions agair:lst the properties because of pressure by Herron,
although — like virtually all of the inspectors wé interviewed — they felt compelled to give priority
and respond'to complaints coming from a Council Member.

It was not until more than two years after those complaints that Herron allegedly
requested th; $7,000 “loan” from Ortega. Becaiuse of the time lag, the two events do not appear
to be directl:;,r related. According to Ortega, in ri)r about May, 1998, Herron came unannounced to
his store at ?;36 East Lake Street and asked to sl:neak with Ortega in private. Herron explained
that he need:ed a $7,000 lt;an to help repay some debts. According to Ortega, he was shocked by
the request, but acceded to it because he was afraid of additional inspections. Ortega then asked
Herron to si:gn a handwriften IOU, which Herron did, and Herron agreed to make monthly

payments of just $200. Ortega claims that he then retrieved $7,000 in cash from funds he used
| .

for his check cashing service, placed that cash in an envelope and gave it to Herron. According

to Ortega, the inspections then ceased.

Herron's version of events again contradicts that of Ortega. According to Herron, Ortega

asked to se¢ him because Ortega thought that Herron was distraught. When Ortega asked Herron
what was wiong, Herron told him about his serious financial problems, including overdue bills

and other débts. Herron claims that he never demanded the money; instead, it was Ortega who
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kept offering Imoney to him, and he finally told Ci)rtcga that $7,000 would be helpful. Herron
further asscrtsj that it was his own idea to evidence the loan by the handwritten promissory note.

Ortega informed us that he went to the F]:31 in August, 1998, to report the loan he made to
Herron, whic}:1 Ortega claimed to have been “coeirced” into making by Herron. After being fully
debriefed by ?he FBI, Ortega agreed to cooperat? in an undercover investigation regarding
Herron. We %:Io not know why Ortega waited ﬁee months after making the loan to contact
federal authoiritics.’

One month after the undercover investigation began, Herron came to Ortega's office to
repay $3,000; of the loan in cash. According to Ortega, Herron acted as though he was displeased
that Ortega a:ccepted that partial repayment. Also according to Ortega, his businesses again ¢ame
under scrutiny by inspectors within days after th:at repaymert. In his interview with us, Herron
disputed Ortéga's assertions. Herron claimed thlat he_voluntarily made the $3,000 repayment after

receiving a tax refund, and that he wanted to repay the remaining balance as soon as possible.
| .
Notwithstanding Herron's claim, he made no further payments.

5Ortega reportedly told the FBI that he had only “sporadic” contact with Herron between
the time he made the loan and the time he went to the FBI, and that he had not been having
inspection problems during that period of time., One reason for the delay might be that Ortega
was waiting to see if Herron would make monthly payments on the loan. Herron had not made
any such payments until September, 1998, after Ortega had already begun to cooperate with the
FBL. An alternative reason for Ortega's decision to cooperate with the FBI relates to something
Herron allegedly told Ortega during that period of time. According to an FBI search warrant
affidavit, Hérron told Ortega that he had heard that Ortega might be the subject of a criminal
investigation. The FBI later confirmed that Oriega was believed, at the time, to be an associate
of a person who was under criminal investigation on a different matter. It is possible that
Herron's statement to Ortega might have caused Ortega to become concerned with his own
potential criminal exposure, and that he decided to approach the federal authorities to gamer
favor with them. However, we have no information about the nature of this separate criminal
investigation, and we cannot conclude with any confidence that it had any bearing on Ortega's

decision to cooperate.
|
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Ortegz;. asserts that he first met Basim Sabri soon after Herron's partial repayment of the
loan in September, 1998. According to Ortega, Sabri came to his office and introduced himself
as a fellow en:trepreneur and business owner. The two began speaking about Ortega's inspection
problems. According to Ortega, Sabri gave the impression that he had been sent by Herron,
because he képt mentioning Herron and suggest:{ng that he should not accept repayment of the
outstanding balance on the loan. During an FBI-recorded conversation on Febrnary 17, 1999,
Sabri suggestcd that Ortega would be better off forgwmg the loan balance because “you may
need a favor '. .. let's see what we can get him [Herron] to do for you.” After Ortega finally
agreed to forglve the loan balance, Sabri acted as Herron's intermediary in trying to get Ortega to
return the handvmtten promissory note: “Can I get the, ah, the piece of paper for Brian at all?”

Not o'nly did Sabri suggest that Ortega should forgive the loan balance, but he suggested
that Ortega s:hould give Herron more money. During a meeting between Ortega and Sabri on
December 7, 1998, Sabri was singing Herron's praises, according to Ortega, and Ortega told
Sabri that he: wanted “to work with him [Herrox:z].” Sabri reportedly replied, “T'll find out who
you can writie out the check to for Brian, but doln't use a company check.” During another
meeting between Ortega and Sabri on April 29,: 1999, Sabri again suggested that Ortega give
Herron mon%y, saying, “you can send in all, oriwhatever you may want . . . six, seven [thousand]
is good.” N;otwithstanding these convérsationé, no more money passed from Ortega to Herron
untii the Jurie, 2001, payment of $10,000.

Herrpn denied to us that Sabri was actihg as his intermediary with Ortega in connection
with the forgiveness of the remaining loan bal:lmc'e or the requests for additional payments.

According to Herron, he first met Sabri soon after being elected to office and they became friends
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over time, dixlling together at each other's houses and in other settings. Herron claims that
sometime aﬁér he made the partial repayment to Ortega, Sabri called Herron out of the blue
about the $4,600 owed to Ortega. Sabri reportedly had spoken with Ortega and had advised him
to forgive the remaining loan balance. Herron c}aims that he was shocked that Sabri knew about
the loan and told Sabri that it was “none of his bfusiness.” Herron asserts that he then went to see
Ortega to assure him that he had not sent Sabri 6n his behalf and that he wanted to pay back all
the money owed. According to Herron, Ortega '_told him that he should not worry about the
money. Herrion asserts that he nevertheless told: Ortega that he would pay him back.®

Herrc;n's version of Sabri's involvement in these events is not credible. The more
important qu;estion for this investigation, though, is whether Her_ron actually influenced any
official actioins in this regard. Notwithstanding Ortega's assertions, our review of inspection
reports and other City records regarding Ortega's businesses did not reveal any unusual change in
regulatory activities either after Ortega gave Hcirron the $7,000 “loan” or after Ortega accepted
the partial re:payment. Importantly, none of the:inspectc'ors we interviewed who had contact with
Ortega's bus%nesses reported being pressured by Herron, one way or the other, with respect to
inspections ciuring that period of time. |

Howiever, management personnel in theilicensing department told us about some contacts
from Herron regarding Ortega's inspection problems. It is not clear exécﬂy when these contacts
occurred, although they af;pear to be before 20(;)1 . Herron reportedly wanted to ensure that

Ortega was getting fair treatment from the insp%actors and that an undue burden was not being

6'I'hls assertion is contradicted by the government's filing with the Court in support of a
lenient sentence for Herron. Accordmg to that filing, “Herron stated that he didn't repay the
remaining $4,000 because . . . Sabri ... had paid Ortega the $4,000 on Herron's behalf.”

| !
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placed on immigrant-operated businesses in his ward, such as Ortega's. These contacts were

| .
described to us as being in the form of inquiries by Herron. Herron never asked for the
inspectors to “lay off” of Ortega or for any other specific official action. Management personnel

| :
responded to Herron by urging him to have Ortega address his violations. Herron's contacts were

pot seen as unusual. '

We again find no evidence that any Cityicmployees or officials (other than Herron)
engaged in any improprieties in connection with Herron's acceptance of the Ortega loan or its
forgiveness ny Ortega. Herron certainly intend fo convey the impression to Ortega that he could
and would affect such inspections of Ortega's blésinesses. To some extent, Herron did make
contacts vnﬂl the regulatory departments about 1!:hose businesses. However, we have found no
evidence that any official actions were actually influenced by any of those contacts.

Herrén's alleged subsequent offers to heilp Ortega obtain a “conditional use permit” and to
make some c:alls to “squash” Ortega's supposed inspection problems also do not appear to have
been carried :out by HCITOI:I. Because Ortega weis already cooperating with the federal
investigationi, it is reasonable to conclude that much of what he said during the recorded
conversation:s was intended to elicit incriminatiﬁg respongcs from Herron, but was not
necessarily based on fact. We are unaware of 31;1}' of Ortega's businesses that were lacking a
conditional tilse permit at that time.

Th:o:ughout this entire period of time, Ortega's businesses had problems complying with

health and other ordinances which in no way related to anything done or not done by Herron.

The documentation and interviews of inspectors reveal that one constant problem was Ortega's
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failure to have a certified food manager on the premises of each of his stores. This apparently
caused many of the other sanitation-related issues seen by the inspectors.

By late 2000, the problems with Ortega's Las Americas stores had become pervasive
i I
enough that the licensing department initiated a process called a “Technical Advisory

Committee” dr TAC. A TAC is not a formal legal proceeding. Rather, it is a method by which
the licensing department seeks to obtain a business's agreement to resolve outstanding violations
and implemeﬁt other conditions (sometimes including the payment of a penalty) in exchange for

no further adverse action being taken against the business's license. Typically, the process
' i
involves an ixilformal meeting between the regulatory staff and the license holder, much like a

settlement conference. If an agreement is reacheld in principle, then the regulatory staff
recommends !the TAC agreement to the Public Safety and Regulatory Services (“PS&RS™)

Committee of the City Council for approval.

In this case, the TAC process was initiated as a result of a licensing inspector observing

that many of FhC applications for renewal of Las; Americas' licenses were on hold because of

reported heal;th violations. That inspector compiled documentation relating to those problems
and presented it to supervisory personnel. Toge;ther with the environmental health department,
the licensingidepartment decided to pursuec a TA:C meeting in an attempt to resolve the persistent
problems W1th those businesses. In March, 2001, the licensing department and Ortega reached an
agreement to: resolve those matters, although thét agreement was subject to approval by the City

Council.
. |
We are aware of no evidence that Herron was involved in or influenced the decision to

initiate the TAC proceeding regarding Ortega's businesses in early 2001. That decision was
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made intema;lly in the licensing department without any Council Member involvement, a fact
confirmed by our interviews and the deposition;s of the several City employees and managers
involved in that process. Only affer the TAC pjroceeding was initiated did certain Council
Members be:come actively involved in those dispussions. In particular, on April 6, 2001, after the
TAC rcconui‘nendation was issued and prior to ﬁhe PS&RS Committee hearing, an informal
meeting occurred among Council Members Me:ad, Niland, Herron and Ostrow — representing
wards conta%ning Las Americas stores —and staﬁ' members of the licensing department and the
City Attorney's Office. At that meeting, the Council Members explained why they believed that
the recommended TAC agreement was too lenient. Niland and Mead were reportedly the most
ardent oppoinents of the recommended TAC agreement; Herron was generally described as the
least vocal Council Member in that meeting, aﬁhough he agreed with the decision of the others to
oppose the Iiecommended agreement. Subsequently, the PS&RS Committee and then the full
City Council voted to reject the TAC agreement and to refer the matter for a revocation hearing
before an adnﬁnjsn'ative law judge.

As rﬁentioned above, among the public' allegations is the suggestion that Herron lobbied
other Counc;:il Members and Council staff pers;ms on Ortega's behalf in 2001. We are aware of
one isolated incident arguably supporting that allegation, reported to us by Council Member

Niland. Ac:cording to Niland, Herron stopped by his office a couple of weeks after the PS&RS

Committee hearing and said, “it seems like it's working,” meaning that the City Council's
rejection of the TAC agreement was forcing dnega to remedy the Code violations. Niland

reported tha&t the conversation was brief and that Herron was not attempting to lobby him.

24




Notwithstanding that incident, we conclude that Herron's repeated tape-recorded

-

statements to Onega that he was “lobbying” other Council Members and staffers on Ortega's
behalf were e:}aggerations, if not total falsehoods. Herron's advocacy on behalf of Ortega was
half-hearted, at best. This conclusion is supported by the fact that Herron voted against the
recommended TAC agreement in April, 2001 ~ which would have allowed Ortega's businesses to

retain their licenses. Because there is no allegation that Ortega made any payments to Herron
| - ) '

between the Committee hearing and the $1 O,OOOI payment on June 27th (two days before Herron
began to coo;laerate with the federal government), it seems unlikely that Herron would have
changed his ﬁosition on the TAC recommendation during that period of time. Herron advised us
that he never :Iobbied other Council Members on Ortega's behalf, although he admitted advising
Ortega that he needed the support of Niland and Mead. More importantly, there is no evidence -

that any Council Member or City employee engaged in any improprieties in connection with the

TAC proceedings or the City Council's decision to reject the proposed TAC agreement.

Ortega retained attorney Albert Garcia, Jr. to represent him in connection with the

PS&RS Comlmittee’s consideration of the TAC agreement. It has been reported that Garcia

previously acted as a political consultant for various elected officials, including members of the

PS&RS Committee and the full City Council that was reviewing the proposed TAC agreement.

Garcia filed :his lobbyist registration statement for Las Americas on April 20, 2001. In fact, on

April 11, 2061, Garcia appeared and represented Ortega during the hearing conducted by PS&RS
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Committee. ‘Garcia spoke for just a few minutes and admitted that he had only reviewed the
proposed TAC agreement one hour earlier.”

Itis rieasonable to conclude that Ortega lﬁred Garcia based on the perception that Garcia
would be ablle to influence the proceedings becaiuse of his former political associations. Ortega
already had retained lawyer Jordan Kushner to represent him in that matter when he hired Garcia.
On July 16, ?001, one day before the government's investigation of Herron became public,
Garcia termihated his repfesentation of Las Amlericas, according to Garcia's lobbyist
disbursemcnit report and Ortega's lawsuit. Kusl':mer has since represented Ortega in connection
with the pro-:lzeedings before the administrative law judge.

Notvérithstanding Garcia's involvement, Ithe PS&RS Committee and the full City Council
each unanimiously voted to reject the reconnnex;ded TAC agreement. Therefore, we do not
believe that :Garcia wielded any actual inﬂﬁence on Ortega's behalf in connection with that
proceeding. However, some two months later, 'on June 27, 2001, Herron told Ortega (during a
conversatioﬁ recorded by the FBI) that he had attempted to contact Garcia so that the two of them
could meet with Council Member Niland to convince him to reverse his position on Ortega's
licenses. Niiland stated that Herron never arranged for such a meeting, and we have no contrary
evidence. El[en'on also denied arranging for Garcia to meet with any other Council Members.
Moreover, the federal investigation of Herron almd Sabri became public three weeks later.

Although H:erron admits speaking with Garcia about the Las Americas matter, he asserts that he

only told Garcia to advise Ortega 1o correct the violations and infuse capital into his stores.

’Acicording to a lawsuit Ortega has since filed against Garcia to recover a $10,000 retainer
fee, Ortega hired Garcia “to lobby the City of Minneapolis” on his behalf. Garcia has rejected
our request for an interview, citing the pending lawsuit against him by Ortega.
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According toi Ortega, Garcia told him that he haa one meeting with Herron during which he
“wined and dined” Herron. \

The tlf-anscripts also show that, on June 27, 2001, Herron promised Ortega to help him
obtain liquorl licenses for his businesses. Because Herron began cooperating with the FBI just
two days later, we think it unlikely that Herron took any actions to fulfil his promise, even ifhe
had intended to do so.

2. . The Alleged Sabri Payments to Herron

Herran has also admitted “taking money” from Basim Sabri, both according to Herron's
own statements to us and a search warrant affidavit filed in Sabri's federal prosecution.
According tci) Herron, in 1999 or 2000, he asked Sabri for a $2,000 loan, and Sabri gave him the
money but told him that he did not want him to pay it back. Herron claims that the money was
actually for a friend of his; although Herron did not tell that to Sabri. Herron's use of that money
was corroborated by his friend who told us that Herron gave him $2,000 to help with a move to a
new residen;;e (although the friend did not knox}v that the money came from someone else).
Herron saysithat he has not repaid any of that money to Sabri. éabri‘s payment to Herron is also
partially coxlroborated by Ortega who, in April, 1999, reportedly said that Sabri told him that he
had given Herron money and gifts totaling $5,000.

We cio not know if the variance in the aimount of the reported payment ié because Herron
actually took additional money or things of value from Sabri, or because Sabri was bragging
al.nout and exaggerating the amount of the payn:'lent. Either way, the reports that Sabri paid
money to Herron are credible, given Sabri's rec::orded attempts to bribe Herron after Herron began

cooperating with the federal authorities.
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It is not clear, however, whether Herron actually took any official actions on Sabri's
|

behalf in excilange for that money.® Herron has;explicitly denied to us that he ever helped Sabri
because of tﬂe payment from him. Instead, he claimed that he has always sided with the City
employees v.%hen they were at odds with Sabri. Notwithstanding this denial, our investigation has
revealed thatl Herron gave Sabri some assistance in certain of Sabri's regulatory marters.

First,ibeginning in late 1999, Sabri enlisted Herron's assistance with respect to a zoning
dispute he was having with the City. The issue concerned the development of a coffee shop at
Sabri's Intematlonal Bazaar located at 301 East Lake Street. Sabri had submltted to the zoning
office an app!lication for “site plan review,” a process required for certain types of businesses.
The zoning i;nspector rejected the application because he interpreted the code to require parking
that was not ishown on the application. Sabri relsponded in writing by arguing that the project
was exempt ‘from that requirement, and he cc'd ‘;hat letter to Herron. At the same time, Herron
contacted the zoning inspector's supervisor about the controversy. According to the supervisor,
Herron asked if the zoning office could find the exemption to apply in that case. The supervisor
agreed with tjhat request, and the project was allowed to proceed.

According to our interviews of City officials and employees, Herron also had some
involvementiin a Sabri proposal for the deve]oplment of an Americlnn Hotel in Herron's ward.
Beginning in: early 2001, Herron assisted Sabri in making initial inquiries to the Minneapolis
Community bevelopment Agency (“MCDA") about funding for that projéct. In particular,

Herron reportedly invited the MCDA Executive Director to a meeting at Herron's office with

*No recordings exist of meetings between Herron and Sabn beforc Herron began
cooperating with the FBI on June 29, 2001.
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Sabri and his partner in that development. Sabri did not make a formal request for funding at

|
that meeting.l Instead, he made a presentation regarding the project's concept, including the
possible need for the MCDA to exercise eminent domain over a parcel of land. A few months
later, Herron:initiated a second informational meeting between the MCDA and Sabri. Sabri
reportedly never made any formal application to the MCDA for funding of that project.
Employees ﬂom the zoning office also attended: either those or other meetings regarding the
proposal, but Sabri never applied for any permits. The proposal appears not to have gone any
further.

Herron admitted to us certain limited pax;'ticipation in Sabri's proposal. He asserts that
although Sabri repeatedly requested his assistance for help on the project, his only involvement
was to put Sabri in touch with the appropriate p%:ople at the MCDA and to ask the MCDA to
speak with Slabri about his proposal. Herron cIa!ims that subsequently he publicly opposed the
proposal. That claim is cérroborated by contemporaneous news reports in May, 2001, stating
that Herron 1:nadc a public statement opposing tllle development after a neighborhood group
expressed oﬁposiﬁon to it. According to Herrop, after he made that public statement, Sabri
offered him a financial stake in the development if he would change his position and make the
deal happen.: Herron claims that he laughed at Sabri and walked away.

Aﬁex% being confronted by the FBI fcgax{ding the Ortega payments, Herron began to
cooperate w1th the FBI, including the commencement of an undercover investigation of Sabri.
According 0 a search warrant affidavit, Herron admitted to the FBI that Sabri had previously
offered him a 5% interest in the development, although Herron again claimed to have rejected

that offer. Herron nonetheless agreed to assist the FBI with that aspect of its investigation. In
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particular, th;e FBI recorded three meetings in Jujy, 2001, that Herron had with Sabri during

which Sabri t%)f‘fered bribes to Herron in exchange for official action by Herron in connection with
that same development project. During the last meeting, Sabri gave Herron cash and a check
totaling $5,000.

Despite Herron's involvement in the MCDA meetings, we have found no evidence that
Sabri was acitually able to improperly influence any City official or employee with respect to this
development. It is not clear whether Herron's pre-cooperation involvement — primarily,
arranging mgetings — was part of a quid pro quo with Sabri. The subsequent FBI-tape recorded
conversations appear to cc;rroborate Herron's assertion that he had not accepted — at least, not
explicitly so:—- Sabri's earlier offer for a financial stake in the project. We have found no
evidence suggcsﬁng that any other City oﬁ'iciallor employee acted improperly in connection with
the Americhlm proposal.

Finaily, during a recorded conversa‘;ion ﬁtll Ortega in 1999, Sabri suggested that Herron
was helpful with Sabri's “fire sprinkler bullshit.:” Sabri did not refer to any specific property
during that conversation. Sabri did have some Iissues with his Karmel Square property at 2940
Pillsbury Avlfenue, beginning as early as Maréhf1998. However, we have no evidence suggesting
that Herron :had any involvement in those issues.

We do not know the full extent of Sabri's relationship with Herron. Sabri was both a
property owner/developer and a self-described “lobbyer.” According to one of the FBI search
warrant afﬁéavits, Sabri bragged of making befween $50,000 and $80,000 per year of unreported
income fr0n51 lobbying activities. Although Sabri was never registered as a lobbyist, he acted at

times as an advocate for other business owners. For example, Sabri appeared and testified on
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Ortega's behalf when the recommended TAC agreement came up before the PS&RS Committee.
During those :proceedings, Sabri described himself only as “a neighbor of Mr. Ortega on several
properties.” Despite Sabri's advocacy, the PS&?.S Committee, including Herron, unanimously
voted to rej ec;t the recommended TAC ag'reemcnlt and to refer the matter for a revocation
proceeding.

Sabri similarly advocated on behalf of an:other business owner in the 8th Ward named
Miled Soussi. Soussi owned a business called Tires For Less. In December, 1999, the PS&RS
Committee cc;onsidered whether to recommend rf.;voking the business license for Tires For Less
because of its fajlure to implement certain site plan requirements. According to the meeting
minutes, Sabri attended that meeting and spoke on Soussi's behalf. Herron opposed revocation
and instead sbught to have the committee postpone the matter to give Soussi time to resolve the
site plan pro’t;lems. The PS&RS Conuﬁittee nonetheless voted to recommend revocation, with
Herron the lo:nc dissenter. However, each time t:hc matter thereafter came up for a vote before
the full City Council, it was postponed. According to the zoning inspector responsible for the
site plan issuies, those postponements were accomplished at Herron's urging. The matter thus
remained in llimbo —with no enforcement action being taken against Tires For Less — for
approximately seven months, during which period of time the business continued to operate with
its license intlact.

According to the zoning inspector, in July, 2000, Herron finally agreed to resolve the
matter by theI: issuance of a letter to Tires For Less. That letter required Tires For Less to submit

new applicat'ions for site plan review and conditional use permits within a short period of time

and upon the threat of a resumption of revocation proceedings. According to that letter, this
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resolution was achieved “with the agreement oﬁ Council Member Herron.” Tires For Less
eventually complied with those requirements, and the issue has since been finally resolved.

We h:ave no evidence that there was anything improper about Herron's and Sabri's
involvement'in this matter. Soussi — who agreed to an interview with us — admittf:ad that Herron
helped him a couple of tirnes' in dealing with the City, but he deniéd that Herron ever asked for
anything in r:eturn. Soussi also said that he was acquainted with Sabri because of Sabri's
relationship with the prior owner of the buildinlg, and that Sabri was helpful in dealing with the
City. Herror:l also denied to us that he ever asked for or received any money from Soussi or Tires
For Less. H:e claims that the matter simply caxﬁe to his attention when he saw it on the docket
and he concl:uded that the revocation was unwarranted. Herron explained that Tires For Less had
been forced :to relocate by action of the MCDA and that the new site plan requirements were
unduly harsh. Herron admitted to helping to rclsolve the issues. He was also aware of Sabri's
involvement, although he said that was independent of his own involvement.

Although we do not fully understand th§ relationship between Herron and Sabri, it is clear
that Herron took si gnificant steps to assist certz;lin of Sabri's businesses in connection with City
matters. Wel also conclude that Herron took méney from Sabri, and that Sabri tried to curry favor
with Herronj by acting as an intermediary for Herron with Ortega. We do not know, however,
whether Herron's assistance to Sabri was in ext;hange for that money or for Sabri's help with
Ortega, although that is certainly possible. Ne%zertheless, we have found no evidence that any

other City officials or employees acted improperly in connection with Herron's or Sabri's

conduct.
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3. The Dousti Allegations

Herron ;requested and received money from another Minneapolis businessman named
Manouchehr ﬁousti the owner of a used car dealérship and a repair garage. Both Herron and
Dousti admitted to us that Dousti gave Herron $5 OOO in the year 2000. Dousti explained that he
gave Herron a'check for $2,000 and cash in the amount of $3,000, charactenmng those payments
as a “loan.” Herron also described them as a “loan” from a friend, although it was not evidenced
by a promissm:'y note. Both Dousti and Herron understood that the money was to be used by
Herron to helpI paj;/ for his mother-in-law's funeial expenses. Each of them denied to us that there
was any quid pro quo. Dousti also asserted that his businesses were not regulated by the City,
implying that there was nothing that Herron would have been able to do for him.

In facti, Dousti's business had at least twoi matters with the City during this period of time.
First, the proplerty on which Dousti's used car dealership was located was the subject ofa
proposed acqgisition by the MCDA for use in a flood control development project. On August
24,1999, an i:ndependent appraiser concluded tﬂat the fair market value of the property was
$138,000. 0;1 September 28, 1999, the MCDA sent Dousti a letter offering to purchase his
property for the appraised amount. Because the project was in the 8th Ward, the MCDA
consulted Hc;'ron before making that offer. A handwritten notation on the MCDA file folder
reads, “9/27 Per CM Herron's phone call-send out offer.” The MCDA lawyer responsible for that
proposed transaction explained that Herron's in';rolvement was typical and appropriate, and that

Herron did not attempt to influence the MCDA other than to give his approval to proceed with

the offer when advised by the MCDA that it was ready to do so.
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The proposed transaction was never con:I:Iuded, In addition to purchasing the real estate,
the MCDA would have been required either to relocate Dousti's used car business to a
comparable lf)cation or to purchase the business. The MCDA was unable to find any suitable site
for relocation, and the project budget did not allow for a purchase of the business. Therefore, we
are told, the éroposal has been abandoned and the flood plain project will be designed around
that propeny'.

We have no evidence that Herron impfoperly attempted to influence the proposed
MCDA trans:‘action. The offered price was equivalent to the appraisal price, and the transaction
was not consmated. Of course, it is possible that when Dousti made the payments to Herron
he hoped or believed that Herron could intercede on his behalf with the MCDA. As a Council
Member, Herron was also on the MCDA Board: of Directors and would have had a vote on
whether the deal would be approved.

The second matter that Dousti had with :the City during this period of time related to an
automobile repair garage he purchased in or ab(:)ut the Summer of 2000. That business was
required to be licensed by the City. Although licensed by the previous owner, Dousti did not
obtain a new business license when he purchased the garage. Upon discovering that it was not
licensed, the; responsible City inspector ordered Dousti to cease those operations until he
submitted a iicense application. Soon thereafter, Herron left a vbicemail message for the
inspector in which he said that Dousti was a “good guy” and asked if the inspector could “give
him a break.” The inspector reportedly returned the call and spoke to one of Herron's staffers,

explaining that Dousti was required to obtain a business license and that there was nothing she

could do until he submitted his application. That same day, Dousti submitted an application, and
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he was aJIov;ved to resume operations pending its approval. We were told that the licensing

department routinely allows new license applicants to begin operating if a complete application
has been submitted and is merely pending approval. The inspector asserted that Herron's contact
regarding Dousti did not influence any part of tll';at process.

Herrc:m's involvement in the proposed M:CDA acquisition and the licensing issue appear
innocuous, and there is no evidence that he had any substantial effect on the outcome of those
matters. Moireover, we cannot conclude that there was a specific quid pro quo between Dousti's
payments to Herron and any official action by Herron, although this is certainly a possibility. It
is significant that Dousti has not been charged by the federal government with any offense
relating to tlupsc payments. Moreover, as part of the sentence imposed upon him by the federal
court, Herron is required to pay $5,000 restitution fo Dousti. That restitution order would not be
appropriate if Dousti were complicit in a criminal offense by Herron.

There are no allegations, and we have foh:xd no evidence, that any other City personnel
acted impropierly in connection with these mauérs.

4. Alleged Payments by Sabri to Otlher Officials

As noted above, Sabri bragged to Ortega of making a $3,000 cash payment to “another
city councilman who's very big.” Like many of Sabri's statements, we have no specific reason to
credit the trut'h of this statement. Sabri's obvious purpose in making such statements to Ortega
was to impre;s Ortega with his importance and r«.:lsserted political connections. However, we
cannot rule out the possibility that the statement is true. After all, Sabri subsequently offered

$95,000 in bribes to Herron. Yet, because Sabri's statement is so general and without any

corroboration, it would be meaningless and unwarranted speculation to conclude that it might be
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true. We assume that the federal government pursued this allegation as a part of its investigation,
but was unable to uncover any evidence to support it, or at least insufficient evidence to support a
prosecution.

Sabri a%lso bragged during the recorded conversations about engaging in a scheme to
avoid campaign finance restrictions. In particular, Sabri claimed to have used nominees — - -
including ﬁier;ds, relatives and employees — to get around a $300 limitation on contributions to
elected ofﬁcia:ls or candidates. Although we reviewed the campaign finance reports for several
elected officials, we were not able to determine whether this assertion was true. At the time of
Sabri's statemlent, the reporting requirements onl)lr required that contributions in excess of $100
be itemized by donor. Therefore, if Sabri's nominees made individual contributions in amounts
less than $1 Oé), they would not be disclosed. Moreover, even if the individual contributions were
in amounts ofi' $300 or greater, one would not nei:essarily be able to determine whether the listed
contributors had some relationship with Sabri. A more in-depth investigation on this issue would
minimally require investigating all listed contributors to determine whether the contributions
were bona ﬁclle or made at the behest of another :person, such as Sabri. Even that level of

|
investigation might not be fruitful.’ |
Sabri: also reportedly bragged to Ortega that he planned to raise $27,000 for then-Mayor

Sayles-Belton's reelection campaign in exchange for two unspecified committee appointments.
|

We have no evidence to support that allegation; as Sabri is not listed as a contributor on any of

%In its sentencing filing in the Herron case, the United States Attorney's Office stated that,
with Herron's assistance, it was able to develop “gverwhelming evidence of a wide range of
corrupt activities engaged in by Sabri including his admitted campaign election fraud...” In
speaking with us, Herron admitted that Sabri suggested such a scheme, but he asserted that he
rejected the idea.
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Mayor Sayles-Belton's campaign finance reports; and we are unaware of Sabri ever serving on
any mayoral-éppointed committees.

5. Alleged Corruption of Regulatory Services Employees

Sabri'js repeated statements on tape about having inspectors and police officers on his
payroll is of questionable credibility. The partial transcripts made publicly available by the
United States Attorney's Office do not reveal any particulars of Sabri's alleged payments, other
than Sabri's sitatement that he tended to give gifts rather than money. Moreover, tﬁe context of
those statements — Sabri trying to impress Ortega with his influence and power - suggests that
they are brag,:gadocio.

Whet‘ﬁer or not Sabri's statements are true, the possibility of discreet instances of
corruption within the ranks of the City's workforce exists.'® In fact, it is probable that over time,
in such a lmée workforce as that of the City's, there will be additional instances of this kind of

misconduct. ' Yet detection of particular instances is difficult without the cooperation of the

individual or business involved. However, notwithstanding Sabri's statements, we have found no

indication of any systemic problems.
We are aware of one case in which Ortega, in his capacity as a gov.ennncnt cooperating

witness, gave an environmental health inspector $300 worth of certificates for a local casino.

During that same meeting, the inspector agreed to allow Ortega a specified period of time to .

complete certain repairs at one of his stores. Although the inspector took the certificates, he

10We did not specifically investigate Sabri's statement about corruption in the police
department. We based that decision on the lack of any corroboration and the lack of any detailed
allegations susceptible to being investigated. Because of the size of the police force, an
investigation of such an uncorroborated and nonspecific allegation would not be practical.
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subsequently \iroided them in writing and reported the incident to his supervisor, explaining that
he had not wanted to offend Ortega by rejecting the gift outright. The supervisor then returned
the voided ceﬁiﬁcates to Ortega with a letter explaining that a City inspector is not permitted to
accept such a :gift from a business owner whom he regulates. The inspector's encounter with
Ortega was recorded and directed by federal authorities. Although we were not provided with
access to thatrrecording, we beiieve {hat the employee had no intention to retain the gift and that
he acted with no corrupt intent.

We dc;o not know what other undercover éctivities, if any, Ortega was directed to do by the
FBIL. Ortega himself informed us that he was not involved in any other investigations of City
personnel. Nlotwithstanding Ortega's assertion, it is possible that Ortega was directed to conduct
similar activi:ties with other City employees, but that the government has ;equested Ortega not to
reveal the outcome of those operations. In fact,in a letter written to the City, the United States
Attorney's Office stated, “we have specific infox;'mation concerning Mr. Ortega's inspection
contacts which will not be publicly disclosed until the upcoming trial of Basim Sabri .. .” That
statement su:ggests that Ortega was involved in additional undercover operations of which we are
unaware.

We have also been informed of an allegation made in Fall, 2000, regarding a taxi
licensing ins:pector being in “the hip pocket” of the owner of a taxi company. This allegation was
brought to tl:u: licensing department by a former employee of that business. The licensing
department investigated this matter itself and found no merit to the allegation. Having reviewed
that file, we;ﬁnd that the matter was appropriately investigated by superviSory personnel. The

|
allegation of an improper relationship between the inspector and the business owner was not
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| .
supported by any evidence, and the complainant did not provide any particulars regarding that

allegation. i

Each éf the over 30 inspectors we interviewed supported our conclusion that no systemic
problems exist. Except for the one instance alleged above, each inspector denied ever taking
money or any thing of more than nominal value from a regulated person or business. Moreover,
none of the inspectors reported being aware of a:ny instances of other inspectors improperly
requesting orlaccepting things of value. |

6. | Alleged Harassment/Retaliation Against Ortega and Sabri

Ortegla has alleged, at various times, harassment or retaliation by various City
departments,:ofﬁcials and employees. In Febmary, 1998, Ortega's‘ lawyer wrote a letter to then
Mayor Sayle;s-Bclton complaining of “harassrnelnt and discrimination” by “inspectors and
officials.” SI:)ecifically, Ortega asserted that insi)ectofs were placing an “inexplicable” amount of
time and effo:rt on Ortega's properties, that they were issuing numerous “unjustified” citations,
and that they were refusing to approve licenses for new businesses despite meeting City Code
requirementé. The letter suggested that such actions were racially motivated, a conclusion
purportedly based on unspecified “statements” made by unidentified inspectors and officials.
The Iicensing department responded to those claims in writing, eXpIaining' its reasons for each of
the actions ta;tken with respect to Ortega's propexi'ties, and refuting any improper motivations.
Ortega and hlS lawyer thereafter met with representatives of the City to discuss Ortega's claims.
It is not clealir exactly what resolution was reach;d at that meeting, but one regulatory services

| .
employee reported that the parties discussed the particular violations at issue and agreed to a
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schedule for tlhcir correction. In a subsequent letter to Mayor Sayles-Belton, Ortega expressed
his sahsfacnoln with that resolution and its ehmmatlon of his concerns.

Smularly, Sabri has complained of harassment and discrimination by City employees or
officials in at: least four different departments (licensing, zoning, fire, and the Minneapolis
Empowermeht Zone). Those complaints have been made in the context of Sabri contesting
various adve1;'se official actions taken by those diepartments.

We have not found any evidence of ha:a;sment or discrimination against Ortega or Sabri
by-City employees or officials. Ortega's and Sabri's claims of discrimination based on race or
national origin are not supported by any particulars. It is true that the businesses or properties for
each of these: individuals have been the subject of attention by certain of the City's regulatory
departments. However, we have found no evidéence that the City's actions were based on other
than the professional judgment of those employees or officials that those actions were justified by
the circumstances of the particular cases. |

Somci: suggestion has been made that the City Council's rejection of the recommended
TAC agreement regarding Ortega's properties was in retaliation for Ortega's status as a “whistle-
blower” in tllze federal government's investigati;:m. In particular, the United States Attorney's
Office sent 2 letter dated December 13, 2001, t;) the City regarding “the concern of Mr. Ortega
that the city;was taking licensing action against him based in part on activities taken by Mr.
Ortega in cooperation with the FBL” That letter also stated as follows:

I know the City does not want t§ discourage business owners like
| Mr. Ortega from cooperating with law enforcement. In addition to
potential whistleblower liability for the City, any perceived

retaliation against Mr. Ortega would discourage other business
owners from reporting corruption in city government.
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The suggestion of retaliation against Ortega does not appear to be supported by the history of the
TAC proceedings. On April 20, 2001, the City Council unanimously voted to reject the TAC
agreement and ordered that “thé proper City officers be directed to proceed with scheduling a
revocation h;aring before an Administrative Law Judge.” Ortega's involvement in the federal
investigation was not publicized until Brian Herron's guilty plea in July, 2001. We are unaware
of any evideﬁce that any City official or employ:ee was aware of Ortega's status as a cooperating
witness before the decision on the TAC agreement was made. Therefore, that decision could not
have been retaliatory. Moreover, as discussed above, various Council Members voiced
apparently le:gitimate concems about the recommended TAC agreement in light of Ortega's
continuing violatipns. The possible revocation of Ortega's business licenses is now being
reviewed by an administrative law judge, and there has not yet been any final determination of

|
that issue.

Onega also has recently filed a lawsuit against the City and several housing inspectors for
civil rights viiolations arising from their alleged I“iIlegaI search” of Ortega's personal residence. -
(Ortega v. C:z'ty of Minneapolis, et al., No. MC 01-016838, Henn. Dist. Ct..} In particular, Ortega
alleges that l:ast Summer, the City shut off the vsjrater supply to his house as a pretext to allow its
housing msp!ectors to conduct a search. The Ci£y has denied all material allegations of that

complaint. Because those claims are part of a pending lawsuit, we will not address them further

in this report.
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Other Regulatorj Issues

1. Emphasis on the City's Ward-Based System and Constituent Services

The City's system of government is frequc;ntly (if not accurately) described by political
commentators as a strong council/weak mayor sy:stem. The City Council consists of thirteen
Council Memlloers, each elected from a separate ward. None of the Council Members are elected
at large. According to the City Charter, the Council has the exclusive authority to enact
ordinances, subject to the Mayor's veto power (wlhich may be overridden by a two-thirds majority
vote). Among: other powers possessed by the Citly Council are the powers to approve, deny, or
revoke business licenses, and to hear appeals from the denial of applications for zoning variances
or conditionall use permits. Most of the other Cify officers — such as the City Coordinator, the
City Attorney, the City Assessor, the Planning Director, the Police Chief, and the Fire Chief — are
appointed by an Executive Committee consisting of the Mayor and four Council Members. Such

appointments! ust first be nominated by the Mayor and subsequently ratified by vote of the full
City Council.: Therefore, the City Council has power over the selection and removal of virtually
all heads of Ciw departments.

Our investigation has found that the regclllatory functions of the City are influenced by an
emphasis on :the City's ward-based system. This emphasis appears to be a result of the structure
of City gover%mnent and a cultural attitude regarding the importance of ward power. This point
was made ref;eatedly to us by various Council Members, as well as employees in the regulatory
service areas:. The emphasis on ward power is also fostered by the concept of “aldermanic
courtesy” — l:lwy which Council Members might defers to the preference of the Council Member

for the particéular ward at issue.
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Some ;individua.ls in and out of City goveimment perceive that Council Members often
focus on the interests of their ward to the exclusion of the interests of the City as a whole.
Clearly, the provision of services to residents in a Council Member's ward is frequently seen as
one of the pri}nary objectives of the job. Council Members are frequently seen as mediators
between their:constituents, on the one hand, and ﬁle regulatory departments, on the other hand.
There is also :a perception that certain regulatory -actions require the blessing of the Council
Member in w:hose ward the affected business or érc)perty is located.

Our ﬁ:ndings regarding Brian Herron's inﬁuence on cgrtain regulatory matters illustrate
this perceptioln. For example, as discussed above, Herron apparently had inﬂuence over the
actions of the zoning office with respect to Sabri's coffée shop project at 301 East Lake Street, as
discussed abc:)ve. Althoﬁgh the zoning inspectof rejected Sabri's application, Herron's
intervention with the zoning supervisor reportedly caused a reversal of that decision. Similarly,
the MCDA. si)ught Herron's approval before senaing an offer to Dousti for the purchase of his
property. Yc;t Herron had no greater official interest in that transaction than any other member of
the MCDA board. Finally, the Tires For Less issue, also discussed above, was resolved by the
zoning inspector “with the agreement of Council Member Herron.”

Virtually all inspectors we interviewed reported giving priority to requests or complaints
coming from Council Members over those commg from the public at large. We believe this

practice is the result of two factors. First, it is natural (and, arguably, desn‘abie) for regulatory

personnel to be as responsive as possible to appropriate requests coming from elected officials.
| |
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Second, mostI departments lack sufficient resourrf:es to respond to all complaints and, thus,
prioritize Council Member requests."!

These findings are not necessarily intend:ed to suggest any deficiency with this system or
political culture. Council Members understandably take a proprietary interest in their individual
wards. Theyl have a legitimate need to know and be involved in regulétory questions conceming
their ward, and they reasonably expect responsiveness from regulatory personnel on such issues.
The City Chz:xrtefs organization of ward-based e;lections mandates that result. However, the
potential for Eabuse is increased where constituents, employees and officials labor under the false
assumption tlhat such influence is unchecked.

The perceived influence of individual Council Members is balanced by several factors.
First, we believe that, despite the conduct of Brian Herron, the City's officials and employees
overall demonstrate a high level of integrity. Tﬁis integrity is fostered by the relatively high level
of educationi and professionalism. Consequent]ly, very :F'ew regulatory services employees
reported having felt inappropriately pressured to take actions whi_ch they would not otherwise
take. Moreclwer, in contrast to many large municipalities where political patronage is perceived

to influence an employee's performance, the existence of an extensive civil service program
. progr

protects employees in the performance of their duties and diminishes that perception. Finally, the

' |
"For example, until recently, the zoning office had just one field inspector for the entire
City. The environmental health department has sixteen inspectors who must conduct routine (at
least annual, usually) inspections of all groceries, restaurants and other food establishments, as
well as respond to complaints. The business licensing office currently has ten inspectors to deal
with approximately 12,000 licenced businesses.
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existence of a ihighly unionized workforce, as compared to most municipalities,”? minimizes the
perception of ilntervention by elected officials.

2. : Special Council Permits

Various provisions of the City's Code of éﬂhance refer to a mechanism called “special
permits” or “special council permits.” Those pro:Visions require property owners to obtain City
Council approval for specified property uses. For example, erection of signs larger than twelve
square feet, m:oving a building, possession of certain animals, operation of sidewalk cafés, and
use of camper:s as temporary housing, all explicitiy require the property owner to first apply for
and obtain a slpecial permit (“Prescribed Special Permits”). The Code provides that certain of
these permits :can be granted administratively, while others must be grante'd by the City Council.

In conitrast to the Prescribed Special Pernllits, the City Council routinely grants “special
permits” in ciircumstances not permitted by the Code (“Non-Prescribed Special Permits™). This
latter category of special permits apparently has :evolved — primarily with respect to zoning
matters — as a de facto substitute for more cumbgrsome procedures requiréd by the Code, such as
amendments,; variances, and conditional use permits. Because those procedures require public
hearings, con?amcnt and approval, they can cause substanti#l delay and expense. Non-Prescribed
Special Permits have been used as a shortcut around those obstacles in certain situations. They
have also beén used, for example, to allow construction activities to begin “pending approval” of

a re-zoning application. Of course, once construction begins pursuant to 2 special permit, it

would be a silbstantial hardship for the re-zoning application to be denied.

2Approximately 93% of the City's workforce is represented by 24 separate bargaining
units. :
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The process for obtaining a Non-Prescribed Special Permit is as follows: The application
goes to the apﬁropriate department (for example, zoning). The department will recommend that
the application be rejected because it seeks something that is not permitted by the Code. The
application and departmental recommendation th%:n go to the Council Member for the affected
ward. If the Council Member recommends appréval, the application then goes to the appropriate
committee which will consider the matter, and then to the full City Council. We are told that
because of “ﬂdemmic courtesy” among Councill Members, the City Council usually approves
Non-Prescribc;d Special Permits if requested to do so by the Council Member for that ward.

Over 2I00 special permits are issued each !year. A large subset of those permits are the
Prescribed Splecial Permits, and they present no llaroblem. The problem arises with the Non-
Prescribed Special Permits. We are not concluding that this type of special permit is being used
with any improper motivation. Nor are we necessarily finding that the granting of such permits is
always undesirable from a policy perspective. Sfdch use of those permits can provide flexibility
and reduce hardships. For example, obtaining even a six-inch variance from the set-back
restrictions can be a lengthy and cumbersome process. As one Council M;embcr explained, if
that process causes an unnecessary hardship, the;n the grant of a special permit might be
appropriate. l

Even if Non-Prescribed Special Permits can be beneficial from a practical perspective,
there are two! problems with that practice. Firs'c,= it is not subscribed by City Charter or ordinance.
Second, it contains no restrictions or criteria on how or when it is to be used. The rationale

behind the pﬁblic hearing requirements in the Code of Ordinances is to allow neighborhood and

community influence upon the decision-making process. Non-Prescribed Special Permits hinder
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that goal, and they do so without any balancing of the competing interests. Many of the officials
|
and employe:es we interviewed conveyed those very concemns to us.

The I;roblem with the ill-defined uses or criteria for special permits is illustrated by the
lengthy and expensive litigation over the metal “Kondirator.” In 1990, American Iron & Supply,
Co., (“AIS™) filed an application for a special pérrnit to construct and operate a scrap metal mill
called a “Koildirator.” The special permit application was approved by the Council Member for
that ward anél, then, by the full City Council. In 1991, despite having already issued the special
permit, the éity ordered AIS not to begin cons&ucﬁon or operation of the Kondirator. Instead,
the City reqt:lired AIS to provide additional information regarding the environmental effects of
the operation before being allowed to proceed. AIS responded by filing a lawsuit against the City
for damages and other relief. The City denied the allegations and asserted that the issuance of the
special permiit did not relieve AIS of its obligation to satisfy the other environmental
requirements. The Kondirator litigation continued throughout the 1990s. Finally, in 2000, the
City agreed to settle the case by paying $8,750,000 to AIS.

The Xondirator litigation probably would not have been possible without the shortcut of
the special p:ennit process. Although the City hés denied, and continues to deny, that AIS's
claims were meritorious, the approval of the special permit created some arguable ambiguity
abc;ut the applicant's obligations. That ambiguity likely would not have existed if the process had
contained the usual safeguards of administrative and public involvement.

Moreover, when combined with the cultural bias for “aldermanic courtesy” in City
Council, thef potential pitfalls of Non-Prescribed Special Permits are apparent. ' We conducted

only a prelirpinary review of the special permits for which Brian Herron recommended approval
i
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since 1998. IIt is not possible to determine, from such a review, whether any of those permits
were improperly or improvidently granted. However, given that such permits are granted
notwithstanding the disapproval of the regulatory departments, a potential for abuse exists.

3. Effectiveness of Regulatory Enfc:n'cement Mechanisms

One common theme that regulatory personnel expressed to us was the perceived difficulty
with compelling compliance by businesses and property owners with the various City and State
codes, such as the health, building and zoning codes. Employees generally cite three factors as

|
the basis for Ithls belief: (1) inadequate sanctions provided by law for lack of compliance; (2)
inadequate resources; and (3) lack of support by management and other City departments.

The fypical response to a violation is the issuance of an “order” or “violation notice.” As
the name indicates, this is simply an official noﬁﬁcation to the business that it is not in
compliance \Iwith a standard or rule. Orders or nlotices are not truly sanctions in and of
themselves. ;Currently, two types of sanctions ére generally available: (1) adverse action against
a business li;:ensc; and (2) criminal citations or .complaints.

Adve:.rse action against a business license can take the form of suspension, revocation or
non-renewai:. Although an effective deterrent against serious violations, this sanction only
applies to thiose businesses for which a license xs required in the first place. Only approximately
one-third of :businesses in the City are required to be licensed. Moreover, such an action requires

a hearing before an administrative law judge.” Regulatory services employees, therefore, are

hesitant to suggest such action except in the more egregious cases or in cases of repeated

BThe informal “TAC hearing” process, described above, may also result in sanctions, but
only with the agreement of the license holder.
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problems. Although effective where appropriate,:therefore, revocation or suspension does not
address the pré)blern of isolated or less serious vic;lations. |

We have also been told that the second type of sanctions — criminal citations or
complaints — a;re not frequently used by reguIator:y services employees. In fact, many employees
have reported never using them, and others only on occasion. Chief among the reasons for this is
that City insp%cctors perceive the fines — which are typically small — to be inadequate deterrence.
In addition, inspectors have also stated that the deterrence value is minimal because of the belief
that many citation recipients fail to respond to the:: summons without any adverse action being
taken against them.

Currerilﬂy, no intermediate level of sanctibns is available in all departments. However,
we understand that an “administrative enforcement and adjudication” pilot program is being
estabiished m the licensing department, with the intention of expanding it to other regulatory
areas. In fact:, on September 14, 2001, City Council passed ordinance 2001-Or-104 amending
Title 1 of the ;Code of Ordinances to create 2 new Chapter 2, entitled “Administrative
Enforcement ;and Hearing Process.” The stated purpose of the ordinance is to “facilitate
compliance v;rith certain provisions of this Code ;and avoid unnecessary delay in the enforcement”
thereof. It ap?plies to violations of most of the re:gulatory provisions of the Code of Ordinances.
The procedur!es thereunder require the inspector to give a violator a written order with a date by
which the vir:!Jlation is to be remedied. If the violation is not fixed, then the inspector can issue an

| .
admmxstratlve citation which requires the payment of a specified cwzl fine rangmg from $50 -

$500. The citation can be contested at an administrative hearing which is not presided over by a

judicial ofﬁcer, but by one of many volunteer panel lawyers approved by the City Attorney's
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Office. Citations may also be resolved by consensual mediation conducted by the hearing
officer. The rules of evidence are not to be stricﬂy enforced during the hearing, and the hearing
officer's decision is final. This new process may address the concerns expressed by many
employees re;garding the adequacy of potential sanctions. We suggest that the City closely
monitor the iimplementation of this program and consider seeking its rapid expansion if it is
deemed succ%essful.

Re!att!:d to the issue of the available sanc:tions is the perception that the City lacks the
resources to pursue those sanctions. In particulér, City employees generally expressed two
concerns: ﬁrst that there are an inadequate number of field inspectors in certain departments,
including zomng, construction services, and health second, that the City Attorney's office is not
sufficiently sltaf’fed to prosecute criminal citations or complaints or administrative hearings. We
understand that municipal resources are virtually always scarce, and we have no opinion
regarding the accuracy of the perception about ﬁle lack of resources. Ultimately, the cost of
enforcement versus the value of the resulting compliance or deterrence is a policy decision. Such
a judgment is not and could not be within the scope of this investigation.

Final:ly, some City inspectors and other employees expressed the concern that
management in the regulatory services departmlents does not always support the employees'
enforcemcnti recommendations, especially the decision to issue a citation or complaint. Of
course, it is ;not surprising that inspectors — wht; are focused on individual matters — might feel
that others in City government do not take those matters as seriously as they do. Because of the

fact-intensive inquiries which would be required, we cannot draw any conclusions regarding

whether supervisors or others have acted appropriately in such matters.
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4. " Coordination Among Cit; Depart;ncnts

Althm;Igh we did not conduct an in-depth: review of the operations of the various City
departments, they generally appear to be well-coordinated and well-managed. In fact, in a 2000
study conducted by Syracuse University and Gowi.rcming Magazine, the City's government was
rated among the top three best-managed large cities in the nation. Nevertheless, improved
coordination Iamong regulatory departments is possible. In determining how much integration or
coordination is appropriate, of course, one need§ to be mindful about waste and inefficiencies.

Most of the regulatory operations of the City that we have reviewed fall under the
Department c:rf Operations and Regulatory Servi;:es. That department is headed by the Assistant
City Coordinsator, and it includes the following f‘unctions: licensing, health and environmental
services, zonéng review and inspections, plan re\:/iew, construction inspections, and housing
inspections. iThe Planning Department, which ils responsible for recommendations regarding
zoning chmges and developmental issues, is a separate department. Other separate regulatory
departments ﬁnclude the Assessor's Office, the Police and Fire Departments, and Public Works.
Because the):f were not directly implicated by the puin;; allegations, we did not conduct
systematic re:,views of those latter departments.

Typif:cally, regulatory activities, such as :inspections, are instigated either by complaints or
by a schedulled event. As discussed above, complaint-based inspections are conducted at the
discretion of the inspector. Scheduled inspections vary depending on the type of inspection at
- issue. For example, restaurants are required to be inspected for environmental health violations
on a periodic basis depending on their risk category (e.g., aﬁnually). Building inspections are

required at certain steps in the construction process. Applications for new licenses trigger a

51




review by a licensing inspector. Many of these inspection activities require coordination between

|
two or more regulatory departments. For example, an application for a restaurant license requires

an addendum to be completed by an inspector from the environmental health department before
the licensing 'department can recommend approvial of the license. Similarly, the inspection
department's issuance of a Certificate of Octupancy requires an inspection to be completed by
the Fire Department. |

Somel employees have expressed their concern that the system and procedures in the
regulatory departments are not always adequate lto assure a sufficient level of coordination. One
example of thls involves a Basim Sabri propcrtj at 2940 Pillsbury Avenue South. Last summer,
that propert'yéwas cited by the fire department folr a long list of violations, many of which the
department considered serious hazards. Those ‘IfiolationS apparently had existed for a long period
of time. Sorﬁe employees blame the apparent inattention to those violations on the lack of
coordination'among the fire department, the inspections department, and the licensing
department. ;In fact, we understand that recent discussions among those departments have
focused on e!stablishing a system for joint inspections in some circumstances.

On a related matter, we understand that Eno integrated computer database exists for ail
regulatory ﬁinctions. The most widely-uéed system within the regulatory- services departments is
known as “KIVA.” The functions provided by KIVA include tracking complaints, inspections,
permits, licensing activity, billings and assessments. The KIVA system is used by several
departments:, including construction inspections, housing inspections, zoning administration,
licensing and the fire department. However, only construction inspections and housing

inspections se all of the system's functions. In particular, we understand that the other
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departments do not use KIVA to track inspections or complaints. For example, while the
licensing department uses KIVA to track license issuance and the collection of license fees, the
department doies not computerize its inspections altctivities. Instead, orders issued to businesses
are hand written and manually placed in files maiintained by the individual inspectors.
Complaints are only maintained if written orders are issued.

The environmental health department, which handles food inspections, does not use the
KIVA system!at all. Instead, it uses a separate system called TNG, which is specifically designed
for that department's specialized functions. Even; within that department, however, some
employees report not using TNG to track complgints or inspécﬁons histories. The zoning
department uses a system known as “Access” to track inspection activities.

Because no common database exists, departments lack the ability to conduct “one-stop
shopping” when dealing with issues pertaining to a particular business or property. This problem
is especially sl.igniﬁcant with respect to the overl?pping work done by the iicensing department
and the envirci)nmental health department. If an integrated system were in place, then inspectors
would be ablé to review a property's cornpliance' history for all regulatory areas. This would
allow them t6 better focus their energies on true “problem” properties. A greater level of

integration would also allow employees to act as backstops for problems in other departments.

Our irlwestigation, however, did not involve a systematic review of KIVA or any other

databases, aﬁd we did not retain any experts who would be capable of conducting that kind of

review. Moreover, we understand that the various regulatory departments have divergent

functions and responsibilities, and that integration might not be feasible for software design or
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economic reasons. Therefore, we do not necessaﬁly conclude that greater integration is requifed.
However, the'City should consider reviewing this issue.

5. Ethics and Economic Disclosure Requirements

State iaw (M.S.A. §10A.09) and City ordﬁnance (Code of Ordinances §15.40) require
elected and appointed officials periodically to file Statements of Economic Interest on forms
prescribed by the state Campaign Finance and Public Disclosure Board. Those filings require the
individual's dlisclosure of certain kinds of outside compensation, securities holdings, and real
property holdings. The obvious purpose for this filing is to require disclosure of potential or
actual conﬂic:ts of interest based on pecuniary re:lationships. However, the type of financial
information r:equired to be disclosed is relatively narrow. For instance, there is no requirement
for the discloéure of loans or gifts. As a result, Herron was not required to disclose his receipt of
money from brtega, Dousti and Sabri — whether characterized as loans or gifts.

Chap':ter 15 of the Code of Ordinances, and various state statutes, contain .extensive
additional cﬂﬁcs requirements for service as a City official or employee. Some of those
provisions ar:c detailed in the City's employee handbook which is distributed during employee
orientation. However, our investiéation has rev;:aled the lack of any routine or uniform training
regarding et}:ﬁcs policies. Additionally, we are éware of no formal training or education
regarding thC:! City's structure, its cultural ernphaisis on ethical behavior, and the mechanisms in
place to encc;:urage such behavior. |

We Have reviewed a 30-minute “ethics video” that was created approximately two years

ago. We understand that this video was shown to various employees on a one-time basis.

Although a useful too} for emphasizing the City's values on ethics compliance, the video was
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limited in its scope and in its exposure to employees. For example, employees apparently receive
no formal or uniform training on how to deal with ethical issues regarding constituent requests or
complaints. And, more directly relevant to this investigation, they are not provided with any

uniform guidance on how to deal with communications with Council Members or their staffs.
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RECOMMENDATIONS

In conducting this investigation, we did niot view our role to include making formal
recornmendat:ions for specific changes to City government or its operations. We believe that
such a task is best left to those most familiar with the City's government or to expeﬁs in this
particular area. Moreover, we understand that thle implementation of any recommendations
might be impractical or unfeasible for various reasons, including fiscal considerations. However,
in the course :of our investigation we became aware of specific issues that may require further
review or action by the City. We address those i:ssues here only for the City's convenience. By
highlighting these specific areas, we do not meail to limit the City's review of all areas addressed
in this report!

Creation of a Constituent Services Office

Various City officials and employees suégested to us that the City should consider
establishing an office that would be responsible for receiving and forwarding regulatory
complaints and inquiries from constituents. We think that suggestion merits consideration.
Currently, m:any constituents use elected officials as their point of contact with the regulatory
departments. They do this for two reasons. Firét, elected officials are an obvious alternative to

the sometimes difficult task of determining who the appropriate contact is within the regulatory

departments for the particular inquiry at issue. Second, we presume that many constituents

perceive that elected officials can and will wield influence with the regulatory departments on
their behalf.
A central repository for complaints and inquiries would release elected officials from the

time-consurhing task of shepherding complaints to and from the regulatory departments.
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Although we expect that many constituents would continue to contact their Coun::il Members
with complaints'and other issues — as they are entitl:ed to do, the elected official would have tﬁe
ability to refer the matter to the Constituent Services Office for follew-up. We believe that if
effectively oper?ted, constituents would come to view such a mechanism as a desirable

alternative to the overburdened offices of the electéd officials.

Additiorgally, a central office would address the public perception that regulatory issues
may be resolvec# by the action of an individual elec?ed official. It would élso address the
perception amorjlg some regulatory employees that :the reg_ulatory department head_&; owe their
jobs to the elected officials who appointed them, and that, therefore, they expect their
subordinates to ?defer to Council Member requests. Although elected officials couid still contact
inspectors and c;ther employees directly, we believe that those contacts would be seen as unusual
and limited to n%lore substantial matters or issues of policy. We are not recommending the precise
nature or staffing for such an office. However, it may be advisable for the office to be headed by
a person not appointed by the elected officials themselves.

The Cit}} might also consider irnplementingl a procedure for documenting formal requests
for constituent iservice made directly by elected ofﬁcials to regulatory departments. Sucha
procedure couléi be limited to requests for specific official action (for example, a request for an
inspection of a iparticula.r property), and it could be defined to exclude informational inquiries,
the simple passing on of complaints from constituents without a specific request that the

complaint be acted upon, and other informal contacts. Such a process might be beneficial

because it wou:ld resolve any ambiguity regarding the nature or scope of the request.
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Formalized Ethics Training

We allso recommend that the City review the possibility of establishing formalized ethics
training. As;stated above, we are not aware of any formal ethics training or instruction of City
personnel. Because regulatory services employees are often in the difficult position of dealing
both with co;ustituents and elected officials, training for them is especially important. This is

|
illustrated b)fr the case of the inspector who was given (and then voided and returned) gift
certificates by Selwin Ortega. Although we believe that the inspector did not act improperly, if
that inspecto?r had receivéd formalized ethics tréining, he may have avoided even the appearance
of impropriety.

Training should include not just the traditionally areas of business ethics (such as the
acceptance céf gifts and gratuities, the use of puBIic property for personal purposes, etc.), but it
should also s!eek to give employees greater guidance about how to respond to inquiries or
requests from constituents and elected officials. And, if not already a part of their operational
training, em;lnloyees should be informed about the basic structure of City government, including
the powers and roles of the various branches and officials.

roader Financial Disclosures by Ci fficials

The City should also consider requiring more extensive economic disclosures by officials
and candidaies for office. As discussed in our findings, officials currently are not required to
disclose the ;receipt of loans or gifts. We consider this to be a significant gap in the disclosure
requirementls. We understand that the current form for and content of these disclosures is

mandated by state statute, and we have not reviewed whether the City can require greater

disclosures than those called for by the state legislature. However, if it is determined that the

L '58




City has that ébility, the City should consider doing so. The additional required disclosures can
have appropriate limitations‘, such as by dollar amounts. They can also have appropriate
exclusions, SI;J.Ch as loans made by financial institutions or gifts from relatives. Requiring such
disclosures v~i/ou1d have two effects. First, they would reveal additional types of potential
conflicts of iﬁtercst not currently disclosed. Secfond, the disclosure requirement would be an
additional factor an official would have to consider before accepting a pay.ment that may have the
appearance o:f being improper. '

Special Council Permits

As described above, special council permits are frequently used despite the lack of
explicit authority under the City Charter or Code of Ordinance. Moreover, as demonstrated by
the Kondirat!or litigation, their use might expose'_ the City to liability in its dealings with
constituents.? We thus suggest that either (1) th¢ir use be ended except where explicitly
authorized by law, or (2) the City Charter or Code of Ordinances be amended to provide for their
use, including the criteria and procedures to be followed for their issuance. We are not equipped
to recommend which course to follow, whether certain uses should be permitted while others
should be eliminated, and what procedures, if any, should be required for the issuance of these
permits. | I

Referral of Prosecution of Basim Sabri

On January 28, 2002, the federal indictment against Basim Sabri was dismissed by the

United States District Court based on the court's finding that the statute under which Sabri was

charged was unconstitutional. That dismissal was purely on legal grounds. As of the writing of
!
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this report, the United States Attorney's Office had neither appealed the dismissal nor filed any

alternative charges against Sabri. |

Based on all the evidence available to us, especially the transcripts of recordings of Sabri,

we believe that Sabri's conduct should continue to be subject to prosecution at the state and/or

local level. I:n particular, we believe that there is sufficient evidence to support a felony charge of

bribery under Minn. Stat. 609.42(1). The transcripts of Sabri's conversations with Herron in July,
2001, are unambiguous: Sabri was offering money to Herron in exchange for Herron's promise
to take actioﬁ within the scope of his office. The City, therefore, should consider referring this
matter o the; appropriate local or state authority;.

| i
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