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MEMORANDUM

The Minnesota Department of Human Rights has completed its investigation of the above-entitled matter.  Based upon the results of that investigation, the Commissioner makes the determination that there is NO PROBABLE CAUSE to credit the charging party's allegations of unfair discriminatory practices by the respondent for the following reasons:

1.
It is alleged that the respondent discriminated against the charging party in the area of employment, on the basis of sex, and subjected her to reprisal, in violation of the Minnesota Human Rights Act.  The respondent denied that the charging party was treated in a discriminatory manner, and provided an answer to the charge and appropriate documentation in support of its position.  The charging party received a copy of the respondent’s answer to the charge and submitted a rebuttal statement.  The inquiry into this case included consideration of these materials and the results of additional investigation, including information provided by relevant witnesses.

2.
The first issue for resolution is whether the charging party was subjected to a hostile work environment on the basis of her sex.  
3. 
The Human Rights Act, at section 363A.08, subd. 2, states:
Except when based on bona fide occupational qualification, it is an unfair employment practice for an employer, because of race, color, creed, religion, national origin, sex, marital status, status with regard to public assistance, membership or activity in a local commission, disability, sexual orientation, or age to…discharge an employee; or…discriminate against a person with respect to hiring, tenure, compensation, terms, upgrading, conditions, facilities, or privileges of employment.

4.
The Minnesota Human Rights Act, at section 363A.03, subd. 13, defines the term discriminate, for purposes of discrimination based on sex, to include sexual harassment. At subd. 43 of the same section, the Act defines sexual harassment to include unwelcome sexual advances, requests for sexual favors, sexually motivated physical contact, or other verbal or physical conduct or communication of a sexual nature, when:

a.
Submission to that conduct or communication is made a term or condition, either explicitly or implicitly, of obtaining employment;

b.
Submission to or rejection of that conduct or communication by an individual is used as a factor in decisions affecting that individual’s employment; or 

c.
That conduct or communication was sufficiently severe or pervasive to  substantially interfere with an individual’s employment, or create an intimidating, hostile or offensive employment environment.

5.
Not all comments reasonable people consider offensive amount to illegal discrimination.  The courts have found that offensive language relating to protected class status does not rise to the level of prohibited discrimination unless that conduct or communication is so severe and pervasive that it has the purpose or effect of substantially interfering with an individual’s employment, or creates an intimidating, hostile or offensive employment environment.

6.
The investigation did not produce evidence of conduct severe or pervasive enough to create an objectively hostile or abusive work environment.  The conduct complained of in this case does not rise to the level of sexual harassment within the meaning of the Act.  

7. 
The next issue for resolution is whether the charging party was terminated on the basis of her sex.  
8. 
The Human Rights Act does not define what an employer’s work rules, performance standards, or behavior expectations must be; rather, the Act provides that in administering such standards or policies, employers may not single out particular employees for differential treatment because of sex, or other factor protected under the Act.

9. 
The charging party did not present, and the investigation did not produce, evidence sufficient to establish an inference of discrimination.  Witnesses were contacted who were thought to have information that could resolve disputed facts or otherwise address the issues raised in this charge.  These contacts did not produce sufficient evidence to substantiate the charging party’s allegations of sex discrimination; rather, witnesses generally substantiated the respondent’s defense of non-discriminatory reasons for its actions, and failed to indicate that sex was a factor in the charging party’s termination.
Moreover, the charging party did not produce sufficient evidence to overcome the same-actor-inference, that an employer’s initial willingness to hire an employee is strong evidence that the employer is not biased against the employee’s protected class status.  The charging party failed to present evidence as to when or why the respondent manager, who both hired and fired the charging party, developed sex-based bias against her.  
Accordingly, the greater weight of the evidence supported the nondiscriminatory reason given by the respondent for its actions, and evidence was lacking to support the conclusion that the respondent’s claims were pretext for discrimination; therefore, the Department cannot find probable cause for sex discrimination in this case.
10. 
The final allegation against the respondent that must be resolved is whether the respondent subjected the charging party to reprisal discrimination.  

11. 
Minnesota Statutes, section 363A.15, Reprisals, in relevant part states the following:


It is an unfair discriminatory practice for any individual who participated in the alleged discrimination as a perpetrator [or] employer…to intentionally engage in any reprisal against any person because that person: (1) Opposed a practice forbidden under this chapter or has filed a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this chapter; or (2) Associated with a person or group of persons who are disabled or are of different race, color, creed, religion, sexual orientation, or national origin.

A reprisal includes, but is not limited to, any form of intimidation, retaliation, or harassment.  It is a reprisal for an employer to do any of the following with respect to an individual because that individual has engaged in the activities listed in clause (1) or (2): refuse to hire the individual; depart from any customary employment practice; transfer or assign the individual to a lesser position in terms of wages, hours, job classification, job security, or other employment status; or inform another employer that the individual has engaged in the activities listed in clause (1) and (2). PRIVATE 

 PRIVATE 

The Minnesota Supreme Court has set forth the following elements of proving a case of reprisal discrimination: (a) the person's conduct must be protected under the statute; (b) adverse action was taken by the employer against that person; and (c) a causal relationship must exist between the protected conduct and the adverse action taken by the employer.
12. 
The greater weight of the evidence supports the respondent’s nondiscriminatory reason for the charging party’s termination, and there is insufficient evidence to suggest that the charging party’s allegation of sex discrimination was a motivating factor in the respondent’s termination decision.  Accordingly, there is insufficient basis for a finding of probable cause for reprisal discrimination.
13.
The jurisdiction of the Department is limited to determining whether the employer's decisions violated the Human Rights Act due to an impermissible consideration of the charging party's protected class status.  Because the Act is not a substitute for the protections of an employment contract or union contract, it does not protect employees or applicants from what they perceive to be poor business decisions, arbitrary actions, or actions that seem insensitive to their expectations, except in the limited situation where the evidence substantiates a discriminatory result or motive attributable to the employer.  

In issuing this determination, the Department has taken no position as to the fairness or wisdom of the respondent's actions, or whether or not the charging party was subjected to a wrongful discharge; rather, the Department did not find sufficient basis to conclude that the matters complained of constituted a discriminatory practice within the meaning of the Act.PRIVATE 


